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OPI NI ON BY CHAI RMAN HARRI SON

Appel l ant tinmely appeals the decision of the Respondent’s
Procurement Officer denying its protest on tineliness grounds.
Respondent has nmoved to dism ss on grounds that the protest was

untinmely and thus the Board nust disniss the appeal .?

1 The Board assunmes jurisdiction to issue this decision,
not wi t hst andi ng t he provi si ons of Chapter 515 of the Acts of 1999 (Act)
whi ch exenpts the Respondent fromthe provisions of the General
Procurenment Lawdeal ing with contract formation di sputes, because the
Procurenent O ficer’s decision, which advi sed Appel |l ant of itsrights
to appeal his decisiontothis Board, was i ssued prior toJuly 1, 1999,
the effective date of the Act. On June 23, 1999, the Board of Public
Wor ks approved an i nteri mprocur enent procedure pursuant to which the
Uni versity SystemBoard of Regents el ected to have this Board “to have
authority over protests . . . related to procurenent contracts awar ded
by the University System of Maryl and.”



Fi ndi ngs _of Fact?
1. On January 28, 1999, the University of Maryl and at Col | ege Par k
(the University) i ssued the above captioned bid request for the

t ur nkey provi si on of an aquati c hol di ng systemt o house fi sh used
inthe research of devel opnental mechani snms. The solicitation
cont ai ned speci fications regardi ng certai n conponents necessary
for the system

2. Bi ds wer e opened on March 2, 1999. Three bids were received.
Appel | ant was the | ow bi dder.

3. Thereafter, Appellant was notifiedorally by Ms. Yanul evich, a
Uni versity enpl oyee, on or about April 1, 1999, “that the project
had been awarded to Mari ne Biotech [one of the other three
bi dders] and t hat the reason for foregoi ng the | onest bidwas the
[ al | eged] extra nmanpower and operator i ntervention necessary to
oper at e Aquacul ture Systens’ system’”

4. On April 8, 1999, Ms. Zimerman, a University procurenent
official, faxed Appel lant a witten summary regardi ng Appel l ant’ s
all eged failure to neet specifications, i.e., “not neeting a key
specification for submerged nmedia for the Main Life Support.”

5. On or about April 23, 1999, the University received a bi d prot est
dated April 23, 1999 fromAppel | ant’ s counsel conpl ai ni ng about
the rej ection of Appellant’s bid and the award to Mari ne Bi ot ech.

6. By letter dated June 30, 1999, the University’s Procurenent
O ficer rejected Appel l ant’ s bid protest on tineliness grounds and
Appel lant filed a Notice of Appeal with this Board on July 16,
1999. The instant Motionto Dism ss was filed on July 29, 1999.
Appel | ant has not responded to this Motion.

2 I nthe absence of any response to the Respondent’s Motionto
Di sm ss, the Board has accepted the accuracy of factual assertionsin
the Motionnnot directly or inferentially contestedinthe Appellant’s
Noti ce of Appeal.



Deci si on

The Board' s jurisdictionisinitially dependent on whet her the
Appel lant’ s protest was tinmely filedw th the Procurenent Oficer. If
t he protest was not tinmely filed, this Board has nojurisdictionto
hear t he appeal. COVAR 21.10.02. 03; AEPQO_Inc., NMSBCA 1844, 4 NBBCA
1370 (1994) at p. 9; Kennedy Tenporaries v. Conptroller, 57 Md. App.
22, 468 A. 2d 1026 (1989); ATI Systens and Federal Signal Corp., MSBCA
1911, 1913 and 1918, 5 MSBCA 1387 (1995); Spear Wndow& d ass, Inc.,
MSBCA 1955, 5 MSBCA 1399 (1996) and cases cited at p. 3.

COVAR sets forththetinmelimtations for filingaprotest: “In

cases [other than thoseinvolvinginproprietiesinthe solicitation
appar ent before bidopening], protests shall befilednot |ater than 7
days after the basis for protest i s known or shoul d have been known,
whi chever is earlier.” COVAR 21.10.02.03.B. COVAR 21.10.02.03.C
provi des that a “protest received . . . after thetinmelimts pre-
scribed. . . may not be considered.” This Board has strictly enforced
thisjurisdictional requirenment, evenif the protest was only a day
| at e. | SMART, LLC, MSBCA 1979, 5 MSBCA Y417 (1997).

Here, Appellant knew (actually or constructively) that it was the
| ow bi dder after bids were open on March 2, 19993 On April 1, 1999
Appel | ant | earned that its bidwas rejected, that the project had been

awarded to Marine Biotech, and that the reason for rejection of
Appel | ant’ s | owest bid was t he al | eged extra manpower and oper at or
i ntervention necessary to operate Appel l ant’ s system The record al so
reflects that awitten summary of the reason for rejection was faxed
to Appellant on April 8, 1999. However, despite the fact that
Appel | ant had been notifiedthat its bid was rejected and the reason
thereforeon April 1 and April 8, 1999it did not protest until April
23, 1999, beyond the seven days all owed by COVAR.

3 See footnote 4 bel ow



I n response to the Procurenment Officer’s assertion that the
protest was untinely, Appellant asserts that it has never been “clearly
and honestly notifiedof thereasons that its bid was rejected” and
thusits protest isstill tinmely. Assum ngthe truth of such asser-
tion, that does not relieve Appellant of its obligationto foll owCOVAR
and protest in a tinely fashion.

Ininterpretingthetime constraints of COVAR 21. 10. 02. 03, the
Board has made it cl ear t hat when an apparent | owbi dder | earns t hat
its bidis rejected, it nmust protest within seven days. |n DASI
| ndustries, Inc., VMSBCA 1112, 1 MSBCA 149 (1983), this Board rul ed on

the ti neliness of contentions by a di sappoi nted bi dder sim |l ar to those

made by Appellant here. Representatives of DASI

att ended t he bi d openi ng* under a Uni versity of Maryl and (Uni ver-sity)
procur enment and nai nt ai ned t hat the Procurenent O ficer had t hen and
t her e decl ared t he | ow bi dder non-responsi ve; they | eft believingthat
DASI woul d be awar ded t he contract. However, shortly thereafter, DASI
receivedaletter fromthe University returningits bid security and
thanking it for itsinterest inthe University' s requirenents. Nine
days | ater, DASI revi ewed the Procurenent Oficer’s file and “di scov-
ered” avariety of grounds for protest. DASI’s protest was | odged two
weeks after its bid security was returned. This Board di sm ssed t he
appeal because the protest was untinely fil ed:

Certai n aspects of the grounds for protest dealingw ththe
al | eged col | usi ve conmuni cati ons wi t h Cr epaco may not have
been known unti | Appel | ant revi ewed t he Uni versity’s record.
However, when Appel | ant recei ved the returned bid security
on July 13, 1982 wi t hout a contract for execution, it shoul d

4 The record does not refl ect whet her Appel | ant attended t he
bi d openi ng. Because bi d openi ngs are public and bi ds may be i nspect ed
fol |l ow ng t he openi ng, persons are held to constructive know edge of
matters t hat woul d be reveal ed by an i nspecti on of bids after t he bids
are opened. SeeThe Traffic G oup I ncor-porated, MSBCA 1883 & 1888, 4
VBBCA 1381(1995); Grady & Grady. I nc., MSBCA 1455, 3 VBBCA 1217(1989).

4



have known t hat it was not going to get the award. Even i f

Appellant as it alleges, didnot realizethis, at a m ni nrum
the l etter shoul d have put it on notice that sonet hi ng may
have gone wrong and that it shoul d nake a pronpt i nquiry.

See Mayor and City Council of Baltinorev. Am | Perticone,

171 Md. 268, 274, 188 Atl. 797, 800(1936); Pol i cy Research,

| nc., Conp. Gen. B-200386, March 5, 1981, 81-1 CPD 1172, at

p. 3. By waiting nore than 7 days after receipt of this
letter toreviewthe Authority’s procurenment record and
protest, Appellant again waived its right to protest

concerning the al |l eged col | usi ve communi cati ons bet ween
Crepaco and the University.

DASI | ndustries, supra, at p. 7.

Simlarly in AEPQO Inc., supra, the Board consi dered a case where

t he appar ent | ow bi dder was f ound non-responsi ve fol | owi ng a protest by
t he second | ow bi dder. On August 24, 1994, Appell ant (AEPCO), the
apparent | owbi dder, received witten noticethat its bidwas rejected
as non-responsi ve, and on August 29, 1994, receivedthe final action on
t he second | ow bi dder’ s bi d protest in whichthe Procurenment O ficer

found that AEPCO s bi d di d not neet certain specifications and stated
his intentionto award the contract tothe second | owbi dder. AEPCO
t hen requested a neeting with the agency, whi ch was hel d on Sept enber

2, 1994, andinwhichit orally protestedtherejectionof itsbid. A
witten bidprotest fromAEPCOwas recei ved by t he agency on Sept enber

9, 1994. This Board rejectedthe argunent that the oral protest could
be consi dered (because protests nust be witten) and found t hat t he
Septenber 9, 1994 written protest was untinely becauseinter alia, any
pr ot est regardi ng non-responsi veness was due wi t hin seven days of

August 24, 1994 when AEPCOwas first notifiedthat its bid was found
non-responsi ve. AEPCO Inc., at p. 12. See also | SMART, LLC, supra
(protest untinely when fil ed ei ght days after Appell ant | earned t hat

its bid was found non-responsive and that the contract was being

awar ded to anot her bidder).
Here, Appell ant was notifiedorally on April 1, 1999 that its bid

5



was rejected. That informationwas reiteratedinwitingon April 8,
1999. Wet her Appellant’ s bid was i nfact non-responsi ve as al | eged by
the University is not material to our decision. Wat is material is
t hat Appel |l ant was advised that its bid was rejected. Matters of
clarity and honesty of such determ nation do not toll COVAR
21.10.02. 03B whose provi sions nmust be strictly construed since an
untinely objectionto a contract award necessarily prejudices the

rights and i nterests of other parties. Spear Wndow& @ ass, Inc.,

supra at p. 3. Appellant’s bid protest dated April 23, 1999
conplaining that its bidwas inproperly rejected for failureto conply
with the specifications, was untinely. Pursuant to COVAR 21. 10. 02. 03C,
a Procurenent Officer may not consider an untinmely protest and,
accordingly, this Board | acks jurisdictionto consider suchuntinely

prot est on an appeal. SeeSpear Wndow& (3 ass, Inc., supra; Scanna

MSC, Inc., MSBCA 2096, 5 MSBCA (Decenber 2, 1998) and cases
cited at p. 7.
Accordingly, it is Oderedthis day of Septenber, 1999 t hat

t he Respondent’s Motion to Dism ss is granted and the appeal is
di sm ssed with prejudice.

Dat ed:

Robert B. Harrison |11
Chai r man

| concur:

Candi da S. Steel



Board Menber

Randol ph B. Rosencrantz
Board Menber

Certification
COVAR 21.10.01.02 Judicial Review.

A deci si on of the Appeal s Board is subject tojudicial reviewin
accordance with t he provi sions of the Adm ni strative Procedure Act
governi ng cases.

Annot at ed Code of MD Rule 7-203 Tinme for Filing Action.

(a) Generally. - Except as otherw se providedinthis Rule or by
statute, apetitionfor judicial reviewshall befiledwthin 30
days after the | atest of:

(1) the date of the order or action of which reviewis
sought;

(2) the date the adm ni strative agency sent notice of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) thedatethe petitioner received notice of the agency's
order or action, if notice was required by |law to be
received by the petitioner.

(b) Petition by Other Party. - If one party files a tinmely
petition, any other personnmay file a petitionw thin 10 days
after the date the agency nail ed notice of thefiling of the first
petition, or withinthe periodset forthinsection (a), whichever
is later.



| certifythat the foregoingis atrue copy of the Maryl and State
Board of Contract Appeal s deci sionin MSBCA 2141, appeal of Aquacul ture
Syst ens Technol ogi es, L.L.C. under University of Maryl and at Col | ege
Park Bi d Request No. 79472-N.

Dat ed:

Mary F. Priscilla
Recor der



