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Deci si on Summary:

Responsi veness - Were a bi dder subm tted one bid for the work required by
the | FB and i ncl uded addi ti onal costs for contingent itenms, the bid was

deenmed to be qualified and therefore non-responsive.
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BEFORE THE
MARYLAND STATE BOARD OF CONTRACT APPEALS

In the Appeal of Herzog )

Contracting Corp.
) Docket No. MSBCA 2245

Under MTA Contract T-8000-0079 )

)
)
APPEARANCE FOR APPELLANT: Scott A. Livingston, Esq.
Lydi a B. Hoover, Esq.
Ri f kin, Livingston, Levitan &
Silver, LLC
Balti nore, MD
APPEARANCE FOR RESPONDENT: Steven L. Ti edemann

Assi stant Attorney General
Balti nore, MD

APPEARANCE FOR | NTERESTED PARTY: Danny B. O Connor, Esg.

(Anmtrac Railroad Contractors of Severn, O Connor & Kresslein
Maryl and, Inc.) Frederick MD

OPI NI ON BY BOARD MEMBER HARRI SON

Appel | ant tinely appeal s froma final agency action t hat deni ed
its bidprotest that it shoul d be awarded a contract under the Mass
Transit Adm nistration’s (MIA) solicitation for atrack and si gnal
mai nt enance contract.

Fi ndi ngs of Fact

The Contract was advertised on June 5, 2001.

Four (4) addenda were issued that nodified the bid docunents.
3. Appel | ant subm tted several Requests for A arification, but never

sought cl arification of enpl oyee travel expenses, and nobili za-

tion/ denobilization costs related to extra work, which costs are



t he subject of this appeal.

No protest, based on the all eged om ssions or inproprietiesinthe
solicitation or contract docunents that Appel | ant now conpl ai ns
of, was filed before bid opening.

Bi d openi ng was schedul ed for July 17, 2001. On July 17, 2001
three (3) bids were received.

The bidtotals shown onthe bid fornms for “Base Scope of Work”
colum on the bid sheet (Pricing FormBF 4 of 6) were read al oud
as follows:

Appel | ant, $275, 605 per year

Anmtrac Railroad Contractors of M, Inc., 420,083.60 per year
Bal four-Beatty Rail Systems, Inc., $511, 383.40 per year
Appel | ant was oral ly identified and announced as t he apparent | ow
bi dder

The Procurenent Officer later reviewed the bids in greater detail,
i ncl udi ng Appel lant’s bid sheet and cover letter.

The cover letter explained two (2) notes on the bid sheet by
stating, “we have added Notes 1 and 2 to the Pricing For mBF 4 of
6, whichw Il reinburse us for enpl oyee travel expenses for extra
work i f required, and nobilization/denobilization costs for
equi pnment brought to the project for extra work.”

Appel | ant added the two (2) notestoits bidsheet under the rates
it had | i sted for Rei nbursabl e Extra Wrk for Labor and Equi prent
onthe project. Note 1, placedin the “Labor - Rei nbursabl e Extra
Wor k” col um, stated, “Shoul d any of these positions be required
totravel tothe project, achargew || be added for travel plus
nmeal s and | odgi ng at actual cost plus 5% ” Note 2, placedinthe
“Equi pment - Rei nbursabl e Extra Work” col um, stated, “Mbiliza-
tion and denobilization to be charged at actual cost plus 5%~
The Board finds that t hese notes made Appel l ant’ s bid conditional

and rendered it non-responsive.
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10.

11.

12.

By |l etter dated July 18, 2001, the Procurenent O ficer properly
rejected Appellant’s bid as non-responsive.

Appel lant filed a bid protest withthe Procurenent Oficer onJuly
26, 2001 assertingthat its bid substantially conformedin all
mat eri al respects tothe requirenments containedinthelFBand
al | eged that the Federal Transit Adm nistration’s (FTA) regul a-
tions applied and did not allow or permt the inclusion of
transportation, nobilizati on and denobilization costs and expenses
indaily equi pnent rates. Appellant further alleged that it
woul d, therefore, have been i nproper for any bi dder to include
these costs inits daily rates for Rei nbursabl e Extra Work.
Appel l ant maintainedthat itstwo (2) footnotereferencesonits
bid sheet were nerely for informational purposes and that
i ncl usi on of such extraneous mattersinits biddidnot render the
bi d non-responsi ve.

Appel | ant asserted that the MTAshould give it the opportunity to
correct its bid and that any rejection of its bid would be an
agency actionwhichis “arbitrary, capricious, clearly erroneous,
and abusive of discretion.”

Appel | ant al so al | eged that the i nclusion of the footnotesis a
m nor informality and that the MIA nmay wai ve such informalities
in a bid.

On August 6, 2001, the Procurenent O ficer and Agency Head i ssued

MIA' s final appeal abl e deci sion. Inthat decision, MIArejected

Appel lant’s bid protest and in relevant part determ ned that:

(a) No protest was fil ed before bid openi ng based on
theallegedirregularitiesinthel FB. There-
fore, to the extent the protest was based on
t hose al | eged i nproprieties, the bidwas rejected
as untinmely.

(b) Appellant’s biddidnot conforminall materi al
respects to the requirenents containedinthe
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| FB, and was rejected as non-responsi ve.

(c) Appellant’s non-conformng bidwas not a “m stake” that
may be corrected, and was rejected as non-responsi ve.

(d) Appellant’s non-conform ng bidwas not atechnicality
or mnor irregularity that my be wai ved, and was
rejected as non-responsive.

(e) Thereis noprovisioninany applicable federal rule or
regul ati on that proscri bes MTA's rejectionof abid
with conditional pricing.

13. On August 13, 2001, Appellant filedits appeal. Inits appeal
Appel | ant cont ends t hat MIA shoul d have rejected all bids and re-
bi d the Contract. O herw se, Appel | ant argues, MIA shoul d have
bi furcat ed t he Contract by awardi ng t he base work to Appel | ant and
re-bidthe extrawork. Appellant alsorestatedits argunment based
upon certain federal requirenents, thistinewithcitationto a
specific Federal regulation.

Deci si on
MTA seeks dism ssal for Appellant’s failuretofileatinely
protest. Specifically, Appellant alleges that the bid specifications
contai ned acontradictionw th applicabl e Federal | aw. Si nce such
al | eged def ect was ascertai nable froma revi ewof the biddocunents,

Appel | ant shoul d have notified MIA of its concerns pre-bid and if

unsatisfied withthe MTAresponse (or inthe absence of response) fil ed

a protest prior to bidopening. Instead, Appellant waiteduntil it

received the letter rejecting its bid.

Appel | ant asserts that Federal | awprevents this Contract from

i ncl udi ng nobi I'i zati on, denobilization and transportation costsin

daily equi pnent rate lineitens. The | FB, however, required Appel | ant

tofurnish“all | abor, equi pnment, and material s and performall work
describedin. . .the Contract docunents for the consi deration of the

amounts, | unmp sumand unit priceslistedinthe attached Unit Price
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Schedule. . .” Appellant’s protest based on allegedinproprietiesin
the solicitation, inthat the terns of the solicitation allegedly
devi ated froma requi renment of applicabl e Federal | aw, is one Appel | ant
per cei ved bef ore bi ds wer e opened si nce Appel |l ant includedwithits bid
the clarifying footnotes and bi d cover | etter to address this perceived
pr obl em

COMAR 21. 10. 02. 03(A) requires that a protest based upon al | eged
inproprietiesinasolicitationthat are apparent before bid opening
shal |l be fil ed before bid opening. Herein, Appell ant knewor shoul d
have known of the al |l eged conflict with Federal |awit nowall eges at
thetimeit readthe | FB, preparedits bid, and i ncluded the subject
footnotes. Appellant didnot inquire, or otherwi se alert MIA, prior to
bi d openi ng t hat t he proposed Rei nbursabl e Extra Work rates al | egedl y
coul d not include transportation costs and nobilization/ denobilization
costs without violating Federal |aw, and did not file a protest on such
grounds prior to bidopening. Appellant was aware of the clarification
process because it filed several requests for clarificationbefore bid
openi ng. However, Appellant failedto seek clarificationontheissue
it now raises.

As noted, a protest based on all eged inproprietiesinasoli-
citation that are apparent before bid opening nust be fil ed before bid
openi ng. See COVAR 21.10.02.03(A); see also Anerican Sanitary
Products, Inc., MSBCA 2110, 5 MSBCA 1455(1999) at p. 3; Merjo Adverti s-
ing & Sales Pronotions Co., MSBCA 1948, 5 MSBCA 1396(1996). The
failuretofileatinely protest deprives the Board of jurisdictionto
hear the appeal. See, e.g. |SMART, LLC MSBCA 1979, 5 MSBCA
1417(1997). The Procurenent O ficer correctly determ ned that

Appel | ant’ s protest on these grounds was unti nely and an appeal on such
grounds nust be dism ssed. However, because of Federal funding

concerns, we will briefly address the nerits.



Appel | ant asserts that MTA's rejection of its bidruns af oul of
appl i cabl e Federal procurenent regul ati ons concerning f ederal cost
principles.

C.F. R 18.36(a) provides
§ 18.36 Procurenent

(a) States. Wen procuring property and servi ces
under a grant, a State will follow the sane
policies and procedures it uses for procurenents
fromits non-Federal funds. The State wll
ensure t hat every purchase order or ot her con-
tract i ncludes any cl auses requi red by Feder al
st at ues and executi ve orders and their inpl ement -
i ng regul ati ons.

49 C. F. R 18.36(a) (enphasis added).

Part 18, of which 49 C F. R 18.36(a) is apart, provides “Uniform
Adm ni strative Requirenments for G ants and Cooperati ve Agreenents to
St at e and Local Governnents” and we have noted that 49 C F. R 18. 36(a)
provi des t hat states procuring servi ces under a federal grant nust
foll owthe sane policies and procedures used for procurenent fromthe
State’ s non-Federal funds. This is exactly what MIA, as a State
agency, has done. This is not a situation where Federal |awtakes
precedence as a condition of receipt of Federal funds.

The speci fic Federal | awprovisioncited by Appellant [48 C. F.R
31.105(d)] which Appel |l ant assertsrequiredit toqualifyitsbid, is
applicable to acost anal ysis process required only for negoti ated (not
seal ed bid) contracts or for contracts that specifically allowfor
determ nation, negotiation and al | owance of cost after contract award.
I n other words, it has nothing to do with the conpetitive bidding
process and the Contract inthis case. Accordingly, the appeal on such
grounds woul d have been denied if the Board had jurisdiction to
consider it.

We nowturn to Appel |l ant’ s ot her grounds of protest. Appellant



asserts that it was the responsi bl e bi dder that subnmitted the respon-
sive lowbid for the above-referenced Contract. The Pro-curenent
O ficer, however, rejected Appell ant’ s bi d as non-responsi ve. COVAR
21.01.02.01(78) defines “responsive” as “a bidsubmttedinresponseto
aninvitationfor bids that confornmsinall material respectstothe
requi renments contained in the invitation for bids.”

The | FB requested prices for three general areas of work: “Firm
Fi xed Price - Base Scope of Wirk,” “Labor - Rei nbursabl e Extra Wrk,” and
“Equi prent - Rei nbursable Extra Work.” For the FirmFixed Price,
Appel | ant subm tted a bid of $275, 605. 00 as t he annual | unp sumanount.
There i s not any di spute as to the responsi veness of this bidonthis
item of work.

Next, with respect to the Labor - Reinbursable Extra Wrk
category, the IFBrequired bids for hourly rates for various | aborers,
such as a general supervisor, wel der, and equi pnent repairman. This
category represented the | abor rates for | aborers who m ght be needed
during the three-year termof the contract if extrawork (i.e., work
out side of the scope of the original Contract requirenents) is
required. Appellant submtted a bidfor the hourly rates for these
enpl oyees, as required by the | FB. However, it qualifiedthis bid by
the insertion of Note 1 addi ng conti ngent costs for travel, neal s and
| odgi ng. Appel | ant asserts that such travel costs are i ncidental costs
t hat woul d be nego-tiated |l ater and that i nstead of awaiting that | ater
date, Appellant informed the State what its prices woul d be for those
i nci dental costs. Appellant thus asserts that its bid for Labor -
Rei mbur sabl e Extra Wrk constituted a definite and unqualified offer to
neet the material terns of the IFB and cites Fortran Tel ephone
Communi cation Systens, Inc., MSBCA 2068 & 2098, 5 MSBCA 1460 at
p.5(1999). Appellant states that its inclusion of the costs for

al | eged addi ti onal, i ncidental work was not required by the | FB and



t hus did not affect the price, quantity, quality or delivery of the
servi ces sought by the | FB because the | FB di d not require prices on
such incidentals in order to eval uate the bids or select the | ow
bi dder. This sinply is not the case. Fromthe face of the bid
docunents it is apparent that Appellant submtted two bids. Appellant

subm tted one bid for the rei nbursabl e extra work requi red and anot her

bid for the rei nbursabl e extra work plus an additi onal anount for

travel expenses. This clearly affects price and qualifiesthe bid. As
we observed i nTel ephone Communi cati on Systens, Inc., supra at p. 5,

quoting fromGeneral El ectric Conpany, MSBCA 1316, 2 MSBCA 1143(1987)

at p. 3:

A “responsive” bidder is defined in COVAR
21.01.02.01.60 to nmean a person who has submtted a bid
under procurenment by conpetitive seal ed biddi ng which
confornms in all material respects to the requirenents
contained in the |FB.

As this Board noted i nOakl awn Devel opnment Cor por ati on, MSBCA
1306, 2 NMSBCA 1138(1986) at pp. 4-5, citingLong Fence Conpany, lnc.,
MSBCA 1259, 2 MSBCA 123(1986) at p. 6:

It isawell established principal of procurenent | awt hat
inorder for a bidto be responsive it nust constitute a
definite and unqualified offer to neet thenaterial terns of
t he | FB. Free-Fl ow Packagi ng Cor porati on, Conp. Gen. Dec.
B204482, 82-1 CPD 162. Thenmaterial terns of an | FB are
t hose that could affect the price, quantity, quality or
del i very of the goods or services sought by the | FB. Sol on
Aut omat ed Services, Inc., MSBCA 1046 (January 20, 1982).
The governnent nust have an unqualifiedright to perfornance
instrict accordancewith the | FB based on the formof the
bidat thetinme of the bid opening. Aerofl owlndustries,
| nc., Conp. Gen. Dec. B-197628, 80-1 CPD 399. (Underscoring
added) .

The bid formcal |l ed for one all inclusive bidfor rei nbursabl e

extra work, not two bids.



Li kewi se, with respect to the Equi pment - Rei nbursabl e Extra Wrk
category, the IFBrequired bids for hourly rates for vari ous equi prent,
such as a hi-rail speed swing (| oader), flat bed truck, and crane
(under 50 tons). This category representedthe equi pment rates for
various pi eces of equi pnent that m ght be needed during the three-year
termof the Contract if extrawork (i.e., work outside of the scope of
the original Contract requirenents) isrequired. Appellant submtted
a bid for the hourly rates for the equi pnment, as required by the |FB.

It then qualifiedthe bidby subnmittingacost for nobilization
and denobi | i zati on of t he equi pnment. Appel | ant agai n asserts that such
costs are incidental costs that woul d be negoti ated | ater and t hat
instead of awaitingthat | ater date, Appellant infornedthe State what
its prices would be for those costs. Just as with the above item
Appel l ant’ s bid for Equi pnent - Rei nbursabl e Extra Wrk constituted a
qualified offer to neet the material terns of the IFB. Fortran
Tel ephone Communi cation Systems, Inc., supra at p. 5.

Appel I ant’ s i ncl usi on of two sets of costs where only one was
sought by the IFBclearly affected price. Appellant submtted a bid
t hat was non-responsive. SeeThe National El evator Conpany, MSBCA
1291, 2 MSBCA 1135(1986) and cases cited at p. 5.

Appel | ant next assets that any non-conformtyinitsbid, i.e. the

two notes that qualifiedits bids for | abor and equi pnent, shoul d be
wai ved by t he Procurenent Officer asamnor irregularity or infornal -
ity.

COMAR 21. 06.02. 04 provi des:

A Amnor irregularityisonewhichis nerely amtter of
f ormand not of substance or pertains to sone inmaterial or
i nconsequential defect or variationinabidor proposal
fromt he exact requirenent of the solicitation, the correc-
tion or wai ver of which woul d not be prejudicial to other
bi dders or offerors.

B. The defect or variation in the bid or proposal is
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i mmat eri al and i nconsequential whenits significance asto
price, quantity, quality, or deliveryistrivial or negligi-
bl e when contrasted with the total cost or scope of the
procur ement .

C. The procurenent of ficer shall either give the bidder or

of feror an opportunity to cure any deficiency resulting from

amnor informality or irregularity inabidor proposal or

wai ve t he defi ci ency, whichever i s tothe advant age of the

State.

It is not possibletoquantify what travel costs and nobilization
and denobi |l i zati on costs m ght actual ly be i nvol ved. However, such
costs coul dinvol ve many t housands of doll ars and we declineto find
t hat t he Procurenment O ficer abused her discretioninnot findingsuch
costs to be trivial when contrasted with the total scope of the
procurenent .

Thus, the appeal on such grounds i s deni ed. Nor may Appellant’s
t wo not es be vi ewed as a “m stake”. The notes are clearly evidence of
del i berate actionand norelief will be af forded on grounds of m st ake
in bid.

For the foregoi ng reasons t he appeal is denied. Werefore, itis
Ordered this day of October, 2001 t hat t he appeal is deni ed.

Dat ed:

Robert B. Harrison |11
Board Menber

| concur:

Randol ph B. Rosencrantz
Chai r man
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Anne T. MacKi nnon
Board Menber

Certification
COVAR 21.10.01.02 Judicial Review.

A deci si on of the Appeal s Board i s subject tojudicial reviewin
accordance with the provi sions of the Adm ni strative Procedure Act
governi ng cases.

Annot at ed Code of MD Rule 7-203 Tine for Filing Action.

(a) Generally. - Except as ot herw se providedinthis Rul e or by
statute, apetitionfor judicial reviewshall befiledwthin 30
days after the | atest of:

(1) the date of the order or action of which reviewis
sought ;

(2) the date the adm ni strative agency sent notice of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) thedatethe petitioner received notice of the agency's
order or action, if notice was required by |law to be
received by the petitioner.

(b) Petition by Other Party. - |If one party files atinmely
petition, any other personmy file a petitionw thin 10 days
after the date the agency nail ed notice of thefilingof the first
petition, or withinthe period set forthin section (a), whichever
is later.

| certify that the foregoingis atrue copy of the Maryl and State

Board of Contract Appeal s deci sion in MSBCA 2245, appeal of Herzog
Contracting Corp. under MIA Contract T-8000-0079.

Dat ed:

Mary F. Priscilla
Recor der
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