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M nority Business Enterprise - Under COVAR 21. 11. 03. 10A(3)(a) a cer -
tified MBEprinme contractor may neet a solicitation’s MBE subcontract
goal with its own forces.
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APPEARANCE FOR | NTERESTED PARTY: None
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OPI NI ON BY CHAI RMAN HARRI SON

Appel I ant tinmely appeal s fromthe denial of its protest regarding
proposed awar d of t he above - captioned Contract tothe Interested

Party.
Fi ndi ngs of Fact
1. The Maryl and Departnment of Heal th & Mental Hygi ene i s responsi bl e

for adm ni stering the Medi cai d Program(Program), established at
Title XI Xof the Social Security Act, inthe State of Maryl and.
The Programprovi des heal th services to eligibleindividuals. The
servi ces provided include inpatient hospital services. |n order
to mintainthe fiscal integrity of the Program the Program
audits clainms for services paidto hospitals to identify and

recover erroneous paynents.
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On Novenber 16, 1999, the Programi ssued a Request for Proposal s
(RFP) to performon-site hospital reviews toidentify and recover
noni es pai d for itens which were erroneously billedto the Program
by hospitals. Mre specifically, the RFPsolicited a contractor
to devel op and i npl enent a systemof bill auditing that included
on-site reviewof item zed hospital bills, nmedical records,
adm ssion and | ength of stay certifications and pai dinvoices.
Wher e appropriate, the contractor would al soinitiate recoveries
and i nform hospitals of their appeal rights.

According to the RFP, the systemi npl enented by t he contractor

woul d ensure that:

1. Al'l pai d nedical services were properly ordered
and render ed;

2. Al'l paid nmedical services occurred during
Medi cai d covered days;

3. Servi ces provi ded duri ng nedi cal | y unnecessary
days were not paid;

4. Overpaynments are identified and recovered; and

5. Billing abuses are identified.

The services solicited under the RFP are to be provided for the
period July 1, 2000 t hrough June 30, 2004. The contractor’s fee
for the services provi ded under the Contract consi sted of afixed
per cent age of any over paynents recovered by the contractor under
t he Contract.

On January 11, 2000 techni cal and cost proposal s were subm tted
by the follow ng offerors:

Heal t hcare Resol ution Services, Inc. (HRS)

| ntegrated Heal thcare Auditing and Services, Inc.
(IHAS), the Interested Party

Li ndsey & Salita, LLC

SHPS, Inc. Cost Managenent Systens

(SHPS), the Appell ant

Appel | ant i s the incunbent vendor for the Prograni s i npati ent
hospital audit Contract. The Interested Party is the Appellant’s
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10.

subcontractor under that contract. The Interested Party is al so
the prime vendor for the Program s outpatient hospital audit
Contract.

An eval uation comm ttee consisting of four Programpersonnel
i nvol ved i n the adm ni strati on and over si ght of the provision of
hospital servicesto Medicaidrecipients andfamliar withthe
Program s auditing needs evaluated the technical proposals.
Foll owi ng review of the technical proposals, the proposal
submtted by Lindsey & Salita was decl ared not reasonably
suscepti bl e of being selected for award. C arifying questions
wer e asked of HRS, the Interested Party and Appel | ant. Fol | ow ng
reviewof the clarifying questions, the proposal submtted by HRS
was decl ared not reasonably suscepti bl e of bei ng sel ected for
awar d.

The eval uati on comm ttee then revi ewed t he remai ni ng of f ers of
Appel l ant andthe Interested Party. The RFP specifiedthat the
Committee would afford “substantially nmore weight” to the
t echni cal proposal thanto the financial proposal of the offerors.
“If, however, the technical rankingis essentially equal for two
or nore offerors,” the RFP stated, “the cost as describedinthe
financi al proposal may becone t he primary det erm nant of award.”
The eval uati on committee judged t he t echni cal proposal s of both
Appel | ant and the Interested Party to be excel |l ent, determ ning
t hat they were essentially equal. However, the Interested Party
subm tted a nore favorabl e fi nanci al proposal than Appel | ant.
Accordingly, the evaluation commttee reconmmended to the
Procurement Officer that the Interested Party be awarded t he
Contract.

The Procurenent Officer accepted the evaluation conmttee’s

recommendation, findingthat thelnterested Party’s proposal was



t he nost advantageous tothe State. He notifiedthe parties of
the selection of the Interested Party on February 29, 2000.

11. Appellant filed a protest on March 6, 2000 as suppl enent ed on
March 9, 2000. The grounds of protest were essentially that (1)
Appel l ant had been and was the incunbent contractor whose
per f ormance coul d not be surpassed (2) Appellant’s conm t nent of
hurman and t echni cal resources directly dedi cated to t he Program
provi des an econom c value to the State that cannot be mandat ed
or exceeded and (3) the Interested Party acts sol el y as an auditor
for the Appellant under the existing Contract and has no
experienceininpatient refundrecovery for the Program The
Procurenent O ficer deniedthe protest by | etter dated March 14,
2000. This appeal followed on March 24, 2000.

12. Inits coments on the Agency Report filed on May 23, 2000,
Appel | ant asserted that Appellant’ s bi d was non-responsi ve for not
conpl yi ng with the MBE subcontractor requirenments of the RFP and
for failing to desi gnate which portions of its proposal were

confidential.?

! The ground of failure to designate confidential information
was not pursued at the hearing of the appeal which consi sted sol el y of
argument of counsel. According to counsel for Respondent, the
Interested Party did submt a copy of its proposal in which
confidential portions wereidentifiedasrequiredbythe RFP at the
timeit submttedits proposal, but such PI A copy becane det ached.
Later on March 2, 2000, the Interested Party submtted a revi sed Pl A
copy of its proposal which was filed with the Agency Report herein
subm tted pursuant to COVAR 21. 10. 07. 03C. Had the matter been pursued
at the hearing and assuming it had first been raised below a
preconditiontothis Board s jurisdiction (seeinfra), we would find
that failuretofile aproposal that identifies, as required by the
RFP, those portions of the proposal that are deenmed by the offeror to
be confidential for purposes of Maryland s Public I nformation Act (PIA)
does not require that the proposal be rejected as non-responsi ve.
Rat her, failureto de-signate which portions of the proposal that an
of feror deens confidential may | eave t he proposal subject to public
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Deci si on

Appel | ant argues that the Procurenent O ficer acted arbitrarily
inawardi ng the Contract tothe Interested Party because the | nterested
Party’s techni cal proposal “coul d not be equal” to Appellant’s. In
support of its argunent, Appel | ant summari zes t he techni cal eval uati on
criteria, highlightingits ability to neet each criterion. Based on
t his record, however, Appell ant has not net its burden to establish
that the Procurenment Officer acted unreasonably in awarding the
Contract to the Interested Party.

An eval uation comm ttee consi sting of Programpersonnel famli ar
wi t h Medi cai d paynent to hospitals, the offerors’ past performance and
t he Program s audi ti ng needs concl uded t hat the techni cal proposal s of
the Interested Party and Appel | ant were essential ly equal but that,
overall, with considerationof pricethelnterested Party’s offer was
nor e advant ageous to the State. In accepting the eval uati on commttee’s
recommendation, the Procurement Officer concluded that the
recommendati on was based on a reasonabl e assessnment of the two
proposals in light of the requirenents set forth in the RFP.

A Procurement OfFficer may accept recomendations from an
eval uation commttee based on the commttee’'s evaluation. The
eval uati on comm ttee and Procurenment O fi cer deened t he experi ence and
operating plan of the Interested Party to be on a par with the
experience and operating pl an of fered by Appellant. The Interested
Party i s a subcontractor to Appel | ant under the current Contract to
audit hospital inpatient clains. Asindicatedinits technical pro-
posal, thelnterested Party is also currently successfully perform ng
audi t s of hospital outpatient clains for the Medi caid Program The

I nterested Party’ s techni cal proposal contai ns docu-nentationfrom

i nspecti on under the Pl Aand in proceedi ngs i nvol ving a protest at the
agency | evel and appeal before this Board.

6



whi ch one fam liar with the Programcoul d concl ude that the I nterested
Party’ s staff is qualified and experi enced enough to successfully
performthe requirements of the inpatient hospital audit Contract. The
Interested Party also subnmtted a slightly better cost proposal

Appel | ant has not denonstrated onthis recordinlight of the
recomrendati on of a qualified eval uati on panel, the docunentation set
forthinthelnterested Party’ s technical proposal and the Prograni s
current satisfactory experiencewiththe Interested Party that the
Procurement Officer acted unreasonably in recomrendi ng that the
Contract be awarded to the Interested Party.

Appel | ant specifically questions the eval uati on of the econom c
benefit tothe State of the Interested Party’ s of fer and t he eval uati on
of the ability of the Interested Party to performthe Contract
services. An econom c evaluation criteria, as permtted by COVAR
21. 05.03. 03A(3) and consi stent with 8814-302 and 14- 303 of the State
Fi nance and Procurenent Article, isset forthinthe RFP as are three
other criteriaw th various subcriteriafocusingontheability of an
offeror to perform Thesecriteriaandrelated subcriteriaarein
descendi ng order of inmportance. The four criteriaaretitledPlan of
Operation, Experience of O feror and Qualifications of Personnel,
Statenment of the Problem and Econom c Benefits to the State of
Maryl and. Least inportant is the econom c benefit to the State
criteria. Appellant has perforned a side-by-side analysis of its
t echni cal proposal with that of the Interested Party based on t he above
criteria and concluded that the determ nation of the evaluation
Commi ttee and Procurenent O ficer that the technical proposal s were
essentially equal isarbitrary. W find, however, that the techni cal
proposal submtted by the Interested Party could reasonably be
eval uated as essentially equal with the proposal submtted by

Appel | ant .



Accordi ngly, Appellant has failedto neet its burden. The Board
has repeatedly heldthat it wll not overturn a Procurenment Oficer’s
decisionto award a contract in aconpetitive negotiationunlessitis
shown t o be unreasonabl e, arbitrary, or inviolation of the procurenent
statutes or regulations. Wiile Appellant has alleged that the
Procurenment O ficer’s decisionis unreasonableinlight of Appellant’s
al | eged superior qualifications and Appel lant’ s al | eged vi ewof the
| ack of ability of the Interested Party, Appel |l ant has not proven such
al | egations. Under the Board' s precedent, Appell ant’ s appeal nust be
rejected.

As observed by the Board inM d-Atlantic Vi sion Services, Inc.,
MSBCA 1368, 2 MSBCA 1173(1988) at p. 24, citingHealth Managenment
Systenms, Conp. Gen. Dec. B-200775, 81-1 CPD 255(1981):

The determ nation of the needs of the .

[ State] and the nmet hod of accommdati ng such
needs is primarily the responsibility of the
pr ocuring agency which thereforeis responsible
for the overall determ nation of the relative
desirability of proposals.

Therefore, the “Board does not second guess an eval uati on of a
proposal , but nerely concernsitself w th whether areasonabl e basi s
exists for the conclusions and results reached or determ ned.”
Baltinore I ndustrial Medical Center, Inc., MSBCA 1815, 4 MSBCA 1368 at
p. 5. CitingBaltinmore Mtor Goach Co., MSBCA 1216, 1 MSBCA 194(1985),
Transit Casualty Co., MSBCA 1260, 2 MSBCA 1119(1985). See al soAGS
CGenasys Corporation, MSBCA 1325, 2 MSBCA §158(1987) at p. 12, where the

Board st at ed:

Since procuring officials enjoy a reasonabl e
range of discretionin evaluating proposal s and
i n determ ni ng whi ch offeror or proposal isto be
accepted for award, their determ nations are
entitledto great weight. Inthis regard, our
functionis not toeval uate proposalsinorder to
det erm ne whi ch shoul d have been sel ected for
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awar d as t he nost advant ageous proposal, but to
det er m ne whet her the conpetitive negoti ations
were fairly conducted in an equitabl e manner
consistent with the requirenents of Maryl and
procurenment | aw. Accordingly, we will not
di sturb an agency’s determ nati ons regardi ng an
eval uati on and sel ection of a successful offeror
unl ess shown t o be unreasonabl e, arbitrary, or in
vi ol ati on of procurenent statutes or regul ati ons.

Accord Maryland New Directions, Inc., MSBCA 1367, 2 MSBCA
1179(1988); Information Control Systenms Corporation, MSBCA 1198, 1

MSBCA 181(1984); Beilers Crop Service, MSBCA 1066, 1 MSBCA 25(
Appel l ant’ s appeal invites the Board to reeval uat e t he proposal s

and decl are t he agency evaluationto be arbitrary. There is evidence
intherecord fromwhichthis Board coul d determ ne that thereis a
reasonabl e basis for the recomendati ons of the eval uators and t he
Procurement O ficer’s decisionto propose award of the Contract tothe
Interested Party. This evidence has not been rebutted. Accordingly,
t he Procurenment O ficer’s agency final decisionw Il not be disturbed
and Appel |l ant’ s appeal on the above ground is deni ed.

Finally, in an argunent raised for the first time on appeal,
Appel | ant contends that the Interested Party’s proposal is not
responsive to the RFP' s requi rements concerni ng M nority Business
Enterprise (MBE) participation. Appellant asserts that the |l nterested
Party is required to use MBEs to perform20%of the work under the
Contract andthe Interested Party inits technical proposal declinedto
subcontract this percentage of the work to other MBEs.?

COVAR 21.11.03. 10A(3)(a) provides that “Acertified MBE pri ne

2 Thi s argunment (ground of protest) has not been consi dered by
the Procurenment Officer and thus the Board | acks jurisdictionto
consider it. SeeHess Fence & Supply Conpany, | nc., MSBCA 2061, 5 MSBCA
1438(1998) and cases cited at p. 2. However, it is clear fromthe
record that the Procurenent O ficer woul d have deni ed such ground of
protest and we will briefly comment on our view of its nerits.
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contract or shall acconplish an anount of work not | ess than t he MBE
subcontract goal withits own work force, certified MBE subcontractors,
or both.” The parties agreethat thelnterested Party is a Maryl and
certified MBEprime contractor. Under this regulation, therefore, the
I nterested Party need not use any MBE subcontractors to acconplishthe
MBE participationgoal. If it perforns thewrk itself, 100%of the
work wi Il have been perforned by an MBE. Wil e not | egally required,
the I nterested Party, neverthel ess, proposedinits technical proposal
to seek qualified MBE subcontractors in perform ng an unspecified
per cent age of certain work under the Contract, acconplishing the bul k
of the Contract work withits own work force. The lnterested Party’s
proposal neets the requirenments of COVAR 21. 11. 03. 10A(3)(a) andis
responsive to the RFP.

Accordi ngly, the appeal on such grounds i s deni ed for | ack of
jurisdiction and would al so be denied on its nerits.

Therefore, the appeal is denied. \Werefore, it isOderedthis

day of June, 2000 that the appeal is deni ed.

Dat ed:

Robert B. Harrison |1
Chai r man

| concur:

Candi da S. Steel
Board Member

Randol ph B. Rosencrantz
Board Menber
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Certification
COVAR 21.10.01.02 Judicial Review.

A deci si on of the Appeal s Board i s subject tojudicial reviewin

accordance with t he provi si ons of the Adm ni strative Procedure Act
governi ng cases.

Annot at ed Code of MD Rule 7-203 Tinme for Filing Action.

(a) CGenerally. - Except as otherw se providedinthis Rul e or by
statute, apetitionfor judicial reviewshall be filedw thin 30
days after the | atest of:

(1) the date of the order or action of which reviewis
sought;

(2) the date the adm ni strative agency sent notice of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) thedatethe petitioner received notice of the agency's
order or action, if notice was required by law to be
received by the petitioner.

(b) Petition by Other Party. - If one party files a tinmely
petition, any other personnmay file a petitionw thin 10 days
after the date the agency nmail ed notice of thefiling of the first
petition, or withinthe period set forthin section (a), whichever
is later.

| certify that the foregoingis atrue copy of the Maryland State

Board of Contract Appeal s deci sionin MSBCA 2171, appeal of SHPS, Inc.
Cost Managenent Systens under Dept. of Health & Mental Hygi ene Contract

No.

Dat ed:

DHVH DOC- 01-6276.

Mary F. Priscilla
Recor der
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