Docket No. 2114 Dat e of Decision: 8/7/00
Appeal Type: [ ] Bid Protest [ X] Contract Claim

Procurenment Identification: Under University of Maryl and

Bal ti nore County Request to Bid No. BCl9635B Purchase Order
No. 602073-B

Appel | ant/ Respondent: Adl er Services G oup, Inc.
Uni versity of Maryland Baltinmore County

Deci si on _Sunmmmary:

Contract Interpretation- Patent Arbiguity - Inorder for Governnent’s
interpretationnot to prevail, a bidder has an obligationto bringa

patent anbiguity tothe attention of the procurenent officer prior to
bi d openi ng.




BEFORE THE
MARYLAND STATE BOARD OF CONTRACT APPEALS

I n The Appeal of ADLER SERVI CES )

GROUP, | NC. )
)
Under University of Maryland ) Docket No. MSBCA 2114
Bal ti nore County )
Request to Bid No. BC19635-B )
Purchase Order No. 602073-B )
APPEARANCE FOR APPELLANT: Robert Scarlett, Esq.
Scarlett & Croll P.A.
Balti nore, MD
APPEARANCE FOR RESPONDENT: Jenni fer Forrence

Assi stant Attorney Ceneral
Balti nore, MD
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Appel | ant appeal ed the denial of its claimby Respondent’s
Procurement O ficer dated Novenber 23, 1998 to t hi s Board on January
19, 1999.1

Fi ndi ngs of Fact

1. Duri ng 1997, Appell ant bi d upon and was awar ded and perfor ned on
an ai r condi tioni ng/ heating contract (the “Contract”) i ssued by
t he Respondent.

2. At issueinthis appeal is Respondent’s interpretation of the
Contract and, specifically, Respondent’s determ nation that
Appel I ant had to supply 15 addi ti onal McQuay type air condi tioni ng

units as nmmi ntenance stock.

L Whilethereis asubstantial i ssue concerni ng whet her the
Appellant’s claimwas tinely filed, the Board has determ ned t hat
Appellant’ s failure to make a pre-bidinquiry about the nunber of units
required to be supplied under the Contract requires denial of its
claim



Bi d opening occurred on Friday March 21, 1997.

Prior to bid openi ng, Respondent i ssued AddendumNo. 2 dated March
7, 1997, wherein certain specifications were anended t o provi de
in relevant part as follows:

DETAI LED SPECI FI CATI ONS

| . Scope

A The contractor shall provide all |abor, material,
equi pnent, insurance, and services for the renoval,
supply, and installation of 89 wal | -nounted heating/air
condi tioning units i n Chesapeake and Pat apsco Resi dent
Hal | s at the University of Maryl and Bal ti nore County
Campus, Catonsville, Maryland 21250.

B. The contractor shall supply an additional (10) heating
and cool i ng chassi s and (5) addi ti onal sl ope encl osures
for UMBC reserve repl acenent stock.

C. Al'l work must be perfornmed in a neat, workmanli ke
manner to the satisfaction of UMBC.

| NTENT OF THE PRQJECT

| nt ent

E. To provide (15) newMQuay type “K’ or approved Equal

El ectric heater Section and Cool i ng Chassi s to serve as

mai nt enance st ock for exi sti ng McQuay cabi net type (non

sl oped). Units shall have an SEER of 11.0 or greater.
Appel | ant supplied andinstalled 89 wall-nounted heating/air
conditioning units. The di sputeis over whet her the specifications
required the successful bidder to supply an additi onal 15 new
McQuay type “K’ or approved equal units in additionto the 89
wal | - nount ed heating/air conditioningunits. Stated another way,
were the McQuay units designated as “nmai ntenance stock” in
subsecti on Eof the | NTENT OF THE PROJECT secti on t he sane as t he
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request for 10 additional heating and cooling chassis and 5
addi ti onal sl ope encl osures for reserve repl acenent stock as set
forth in the DETAI LED SPECI FI CATI ONS?

6. Appel | ant asserts that the McQuay reference i n subsection E of the
| NTENT OF THE PRQIECT section was a quality rather than a quantity
description and should beinterpreted as requiringthat 15 units
of atotal of 89 units be the high quality McQuay type or equal .

7. Respondent adnits that the addition of the word “additional” in
front of the word “MQuay” woul d have cl arifiedthat 15 McQuay
type unitsinadditiontothe 8 units was i ntended. Nevert he-
| ess, Respondent asserts that the specifications as witten alert
a reasonabl e contractor that atotal of 104 units were to be bid
on, 15 of which were to be McQuay type or equal.

8. Appel | ant provided the 15 McQuay type units (wth al esser SEER
rating due to other restrictionsinthe contract) andfiled a
claimrelated thereto with the Respondent on Septenber 9, 1998.

9. The cl ai mwas deni ed by t he Respondent’ s Procurenent O ficer by
| ett er dated Novenber 23, 1998. The basis for the deni al was t hat
Appel | ant was requi red by COVAR 21. 10. 02. 03Ato have fil ed a pre-
bi d protest objectingto any requirenent to provide the 15 units
in order for its claimto be considered.

10. On January 19, 1999, Appell ant appealed to this Board.

Deci si on
The Respondent’ s Procurenent O ficer deni ed Appellant’s claim
based on Appellant’s failureto file a pre-bid protest pursuant to

COVAR 21.10. 02. 03A. The i nstant di spute, however, invol ves a di spute

over a contract that has been entered into and is not a contract

formation di spute or bid protest. Nevertheless, the failure of the

Appel | ant to make pre-bidinquiry concerningthe nunber of heating/air



conditioning units that were required to be supplied under the Contract
specifications requires denial of the claim

In a public procurenment, pre-bid inquiry by a contractor
concerni ng the nmeaning of the specifications it may bid upon is
requi red before any anbiguity inthe specifications that givesriseto
a di sput e may be construed agai nst t he governnent as drafter of the
specifications, unless the anbiguity is |latent or hidden. SeeJackson
R Bell, Inc., MSBCA 1851, 5 MSBCA 1392(1996) and cases cited therein
at pp. 8-10. See alsoThe Driggs Corporation, MSBCA 1235, 2 MSBCA
1141(1987) and cases cited therein at p. 15.

The first i ssue that nust be addressed therefore i s whet her the
speci ficati ons here are anbi guous. Thi s depends on whet her there are
two reasonabl e i nterpretations of the Contract concerni ng t he nunber of
units to be supplied. We believe that there are. The Appellant’s
interpretation of the McQuay provision is that it is a quality
specificationrequiring 15 of thetotal of 89 units to be of a high
quality. Thisinterpretationis not unreasonable. The Respondent’s
interpretationis that the McQuay provision, while such provision coul d
have been nade cl earer by the insertion of the word “additional” before
t he word McQuay, al erts a reasonabl e bi dder that the Contract requires
the installation of 89 units and t he provi sion of an additional 15
McQuay units as a reserve stock. This interpretationis also not
unr easonabl e. Thus, there are two reasonabl e i nterpretati ons concern-
i ng the neani ng or intent of the specificationsrelativetothe nunber
of units to be supplied. Because there are two reasonabl e i nterpreta-
tions, we are confronted with a material anbi guity arising out of the
speci fications regardi ng the nunber of units to be supplied. Isit 89
or 1047

The next question the Board nust ask i s whet her this anmbi guity

islatent, and thus requiring no pre-bidinquiry, or patent, and t hus



requiring Appel | ant to have brought the anbiguity to the attenti on of
t he Respondent for clarification prior to bidopeninginorder to be
entitledtoits requested equitable adjustnment. Apatent anbiguityis
gl ari ng and obvi ous fromthe face of the docunent and exi sts where
t here are obvi ous di screpancies or conflicting provisions inthe
contract docunents. Contractors are not expected to be clairvoyant.
They may i nnocently construe intheir favor a hidden anbi guity equal ly
suscepti bl e to anot her construction. They are, however, obligatedto
bringtothe State’s attention prior to bid openi ng obvi ous or patent
di screpancies or errors or conflicting provisions inthe contract

specifications inorder to prevail in a subsequent di spute arising out

of such error, discrepancy or conflict. Jackson R Bell, supra.

The anbi guity hereinis obvious; i.e. patent. Are the 15 MQuay
units referencedinthe | NTENT OF PRQOJECT in additiontothe 89 units
referenced inthe DETAI LED SPECI FI CATI ONS or are the 15 McQuay units
included in the 89 units? Because the anbiguity is obvious, the
failuretoseek pre-bidclarificationis fatal to Appellant’s claim
requiring its denial.

Accordingly, it is hereby Ordered this day of t hat

t he appeal is denied.

Dat ed:

Robert B. Harrison |11
Board Menber

| concur:

Candi da S. Steel
Board Menber



Certification
COVAR 21.10.01.02 Judicial Review.

A deci si on of the Appeal s Board i s subject tojudicial reviewin
accordance with t he provi sions of the Adm ni strative Procedure Act
governi ng cases.

Annot at ed Code of MD Rule 7-203 Tinme for Filing Action.

(a) Generally. - Except as otherw se providedinthis Rule or by

statute, apetitionfor judicial reviewshall befiled wthin 30
days after the | atest of:

(1) the date of the order or action of which reviewis
sought ;

(2) the date the adm ni strative agency sent notice of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) thedatethe petitioner received notice of the agency's
order or action, if notice was required by law to be
received by the petitioner.

(b) Petition by Other Party. - If one party files a tinmely
petition, any other personmay file a petitionw thin 10 days
after the date the agency nmail ed notice of thefiling of the first
petition, or withinthe period set forthin section (a), whichever
is later.

| certifythat the foregoingis atrue copy of the Maryl and State
Board of Contract Appeal s decision in MSBCA 2114, appeal of Adler
Services G oup, Inc. under University of Maryl and Bal ti nore County
Request to Bid No. BC19635-B, Purchase Order No. 602073-B.

Dat ed:

Mary F. Priscilla
Recor der



