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Appel l ant tinely appeal s the denial of its claimfor an equitable

adj ustnment relating to paynment for Type Il borrow.

Fi ndi ngs of Fact

Appel | ant and t he St at e H ghway Adm ni strati on (SHA), enteredinto
Contract AW 890-501-070 to construct Maryl and Route 100 bet ween
| -95 and a point just West of Maryl and Route 295 (Route 100
proj ect or project).

The Contract contained as set forth online 2007 of the bid an
estimated quantity of 260, 000 cubi c yards of Borrow Excavati on
Type Il or “Type Il borrow,” atype of earth or dirt that cones
from i.e. is borrowed, fromoff-site. Uses for the Typell dirt
i ncl uded cappi ng above t he enbanknent s f or extra drai nage support
and as d ass 1A backfill inlowlying wetland areas. Appellant bid
one cent per cubic yard for bid line item 2007.

Duri ng Contract performance, SHA determ ned that it woul d enl arge

t he proj ect by addi ng an addi tional interchange to accommodat e t he
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construction of astationfor the MARCtrain|line at Dorsey Road
adj acent tothe project. The work, iden-tified as part of Redline
Revi sions 3 and 4inthe Contract docunents, enconpassed Type I |

earth work. This interchange work constituted a change to
Appel l ant’s Contract and, as di scussed further bel ow, Appel | ant

and SHA agreed t hat Appel | ant woul d furni sh Type Il borrowfor the
MARC st ati on i nt erchange construction at the rate of $8. 50 per

cubi c yard.

To conpensat e Appel | ant for the MARC stati on i nterchange work, SHA
i ssued Extra Wrk Orders (EWO s) 11 and 12 whi ch added new pay
i tems 2019- A and 2019-Bfor an esti mated quantity of 12, 000 cubi c
yards (10, 000 under EVWD 11, 2,000 under EW 12) of special fill

of borrow Type Il material at $8. 50 per cubi c yard. Pursuant to
these ENMD s, it was contenpl at ed t hat Appel | ant woul d obt ai n t he
Type Il dirt froma nearby project being performed by anot her

contractor known as the Haverhill project and t hat Appel | ant woul d
furnishthis Type Il borrowmaterial fromthe Haverhill project

at $8. 50 per cubi c yard. However, Appel |l ant and SHA| ater agreed
to Appellant’s request that Appellant would furnish Type |1

mat erial dug up fromon-site rather than fromoff-site, and
Appel | ant furni shed 12, 028 cubi c yards of Type Il material from
t he Rout e 100 project limts which was i ncorporatedintothe MARC
stationinterchange. SHA paid Appellant for this Typell dirt

t hat cane fromthe Route 100 project |imts based on a price of

$2. 35 per cubi c yard whi ch was the Appel lant’ s Contract bid price
for Class | excavation for the Route 100 proj ect under bidline
item2002. The i nt erchange work was conpletedinthelate 1993 or

early 1994 time period.

Over ayear and a half | ater, in Septenber, 1995, Appellant asked
SHA' s project representative to pay for 12, 000 cubi c yards of Type



Il borrowat the $8. 50 per cubic yard price set forthinEW s 11
and 12. At that tinme Appel |l ant had a source of Type Il borrowon
its 1-97 job, anot her hi ghway construction contract that it had
entered into with SHA.

Inthe fall of 1995, there was a need for Type Il borrowto be
used on t he proj ect and SHA al | owed Appel l ant to bringin 1, 827
cubi c yards of Type Il borrowand incorporateit intothe project
as cappi ng or C ass 1A backfill. Accordi ngly, SHA pai d Appel | ant
$8. 50 a cubi c yard under pay i tem2019-A (EWD 11) for this 1, 827
cubi c yards of Type Il borrow. U timately, agreenent was reached
t hat Appel | ant woul d be pai d $8. 50 per cubi c yard under pay itens
2019- Aand 2019-Bfor upto 12,000 cubi c yards of Type Il borrow,
when and if it was needed and i ncorporated i nto the project.
SHA' s l etter to Appel | ant dated Cct ober 6, 1995 fromt he Acti ng
District Engineer reflects this agreenent.

Respondent observes that nothinginthe letter of October 6, 1995
i ndicates that the Type Il borrowis reserved for any particul ar
pur pose ot her than t he general use to which Type Il borrowcan be
put under an SHA proj ect. Thus, Respondent argues that the intent
of the parties was t hat SHA woul d pay $8. 50 per cubic yard for up
to 12, 000 cubic yards of Type Il materi al used in any yet to be
determ ned extra work and t hen onl y pay one penny per cubi c yard
for the repl acenment Type Il borrow (up to 12, 000 cubi c yards)
necessary to do basi ¢ Contract work such as cappi ng and backfill.
However, the Board finds that it was the intent of the parties
that the use intended for the 12,000 cubic yards of dirt in
di spute herein was to replacethe Type Il material usedinthe
MARC st ati on i nterchange, for future use as cappi ng above t he
enmbanknents and as C ass 1A backfill for | owlying areas within

the project imts. Thus, the Appell ant woul d be pai d $8. 50 per



cubic yarduptoatotal of 12,000 cubic yards so | ong as such
Type Il material was used as backfill or capping; i.e. basic
proj ect work excl usive of extrawork. As discussed bel ow, the
parties didnot intendtoinclude as a use of such Type Il borrow
materi al the performance of extra work such as sl ope stabilization
for deteriorating slopes (or ranps) notw t hstandi ng t hat such
sl opes were within the project limts. The agreenent of the
parties, asreflectedinthe October 6, 1995 agreenent, was t hat

Appel I ant woul d be pai d $8. 50 per cubic yard for any Type ||

borrowthat was necessary to conpl ete basi c anti ci pat ed proj ect

wor k such as cappi ng and backfill up to the anpbunt of the 12, 000
cubi c yards that had been renoved fromthe project limts to
construct the interchange.

Respondent further asserts that the Cctober 6, 1995 | etter al so
provi des that a deduction for the noney al ready pai d t o Appel | ant

for the dass 1 excavation (the $2. 35 per cubic yard paid for the
MARC st ati on i nt er change wor k) woul d be nade fromt he $8. 50 price
and t hat such a deducti on was never made. The Board reads the
| anguage of the Cctober 6, 1995 | etter as only providingthat the
$8.50 price was to be substituted for the $2.35 price on the
Engi neer’ s Esti mate. However, we make no finding onthisissue
of a possible deduction of $2.35 fromthe $8.50 price.

Cont enpor aneously with and i n conformance to this agreenment of

Cct ober 6, 1995, Appel | ant began to stockpiledirt for future use
on the project and was pai d for such stockpiled dirt under pay
item2019-A. SHAwas permtting Appel |l ant to stockpil e the Type
Il dirt and get paid for it at $8.50 per cubic yard as an ac-

commodati on to Appel l ant. The project had no i medi at e need f or
Type Il borrow, beyond t he af orenenti oned 1, 827 cubi c yards.

However, the dirt fromAppellant’s |-97 project woul d not have



10.

11.

been avail able | ater.

I n February, 1996, Appel | ant agai n appr oached SHA about getti ng
pai d $8. 50 a cubi c yard for 12,000 cubi c yards of Type Il borrow.

At this point approxi mately 5700 cubi ¢ yards of Type Il borrow had
been brought onsite. SHAagreedto |l et Appellant bring the rest

of the 12, 000 cubi c yards of Type Il borrowonto t he project at

that time and stockpileit to be used as needed on t he proj ect.

Thi s under st andi ng was statedinaletter of February 7, 1996 from
SHA’ s Assi stant Project Engi neer to Appel | ant and provi des for

payment under pay itens 2019- A and 2019- B as appropriate for

material incorporatedintothe project upto the previously agreed
(12,000 cubi c yards) quantity asreflectedinthe Cctober 6, 1995
letter signed by the Acting District Engineer.

During t he course of the Maryl and Route 100 proj ect work, as a

result of unexpected soil noisture, slopes constructed by
Appel | ant beganto deteriorateinthe winter of 1995/1996. SHA
ordered Appellant to repair the slopes. Appellant was not

responsi bl e for the sl ope deterioration. This sl ope repair work
was, thus, extra work and the parties originally agreed that

Appel | ant woul d be paid for all sloperestorationwork onaforce
account basis. Appel |l ant furni shed sonewhere i nthe approxi mate
range of between 23, 000 and 26, 000 cubi ¢ yards of Type Il nmateri al

for the sloperestoration. After the work comenced and at t he
direction of SHA, sone 12, 000 cubi c yards of the materi al was
provi ded fromoff-site or fromthe on-site stockpile for which
Appel | ant was pai d under END s 11 and 12 at $8. 50 per cubi c yard.

The remai nder came fromoff-site and was pai d on a force account

basi s under Extra Work Order #33. For therepl acenment of the

12,000 cubic yards used in slope restoration that had been

stockpi | ed on the project or brought froman of f-site source and
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13.

pai d at $8. 50 per cubi c yard under EWD s 11 and 12, SHA' s position
asreflectedinthe Procurenent Oficer’s final decision (letter
of Decenber 9, 1998) is that SHA agreed to pay only the “trucking”
costs on a force account basis. SHA subsequently pai d Appel | ant
$38,896. 11 for the transportation (trucking) costs pursuant to
Extra Wrk Order #39. The cost of the repl acenent dirt itself ac-
cording to SHAwas to be paid for at only one penny per cubic yard
pur suant to Appel l ant’ s one penny bid for Type Il borrowas set
forth in Appellant’s bid for Item 2007.

SHA, t hus, refused Appel | ant’ s request for paynent for the cost
of the 12, 000 cubi c yards of Type Il borrowrepl acenent dirt at
t he force account rate! and as not ed det erm ned t hat Appel | ant was
only entitledto paynent at therate of 1 cent per cubic yard for
t he 12, 000 cubi c yards of Type Il borrowrepl acenment materi al
pursuant to Appell ant’s one penny bid for Type Il borrowas set
forthin Appellant’s bidfor bidlineitem2007. However, as al so
not ed, SHA di d agree to pay (and pai d) transportati on costs under
EWO #39 for the replacenent dirt.

The Boar d det erm nes t hat the di spute over paynent for the 12, 000
cubi c yards of the repl acenent Type || material didnot arisein
t he cont ext of when Appel | ant “knew or shoul d have known” f or
pur poses of Section 15-219(a) of the State Fi nance and Procur enment
Article, Contract GP-5. 14 and COVAR 21. 10. 04. 02, until SHA's
letter fromthe D strict Engi neer dated February 2, 1998 rej ecting
Appel l ant’ s assessnent that it was entitl ed to conpensati on as set
forthinAppellant’s letter to SHA of January 5, 1998. Appel |l ant

timely appeal ed the District Engineer’s denial to the Chief

! As di scussed bel owsone of the 12, 000 cubi c yards of off-site

borrow st ockpiled Type Il materi al was al ready pl aced i n t he proj ect as
cappi ng for enbanknments or d ass 1A backfill before SHA directed use of
stockpiled material for slope restoration.
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Engi neer (the Procurenment O ficer) by |l etter dated February 18,
1998. The Chi ef Engi neer denied the claimby |letter dated
Decenber 9, 1998. This determnationledtothefilingwiththis
Board of a notice of appeal by Appellant on Decenmber 28, 1998.
14. The Board finds that fromdi al ogue at a neeti ng of the parties on
May 8, 1996, Appellant formed the reasonabl e belief that it was
entitledto paynent for its transportationcost to bring 12,000
cubi c yards of Type Il material onsite froman off-site source
for usein Route 100 project work to replace 12, 000 cubi c yards
of Typell material usedinthe sloperestoration workand al so
recei ve paynent for the actual cost of the replacenment dirt itself
at the force account rate rather than at t he one penny per cubic

yard bid price reflected inits bid for Item 2007.

15. Therecordreflects that the actual cost under force account of
the 12, 000 cubic yards of Type Il dirt brought tothe siteto
replace the Type Il dirt that went into sl ope restoration was
$4. 60 per cubic yard. The record further reflects that this
12, 000 cubic yards of Type Il borrow replacenent dirt was
i ncorporated intothe Route 100 project as cappi ng f or enbanknent
and as Cl ass 1A backfill.

Deci sion
The resol ution of the di spute herein turns on whet her SHA agr eed
tothefollowing. First, it woul d pay Appel |l ant $8. 50 per cubi c yard
for upto 12,000 cubi c yards of Type Il borrowused inthe extra work

i nvol ving t he MARC st ati on i nterchange. Second, SHA and Appel | ant

agreed that the Type Il dirt necessary for the MARCstation i nterchange

coul d be obt ai ned and was obt ai ned fromt he Rout e 100 project “tem

plate” or limts. Third, SHAthen agreed to pay Appel | ant $8. 50 per



cubi c yard, under pay itens established for the MARCstationinter-
change, for stockpiling onthe Route 100 project Type Il dirt obtained
fromoff-site at a project Appel |l ant was worki ng on at Route I-97 in an
anmount equal to the anount of Type Il dirt that went into the MARC
station interchange, provi ded such stockpile dirt eventually went into
t he Rout e 100 proj ect as cappi ng or backfill. Fourth, after directing
use of the stockpiledirt for sl ope restorati onwork, SHAcontinuedto
agree, consistent withits October 6, 1995 letter fromthe Acting
Di strict Engineer, that Typell nmaterial uptoatotal of 12,000 cubic
yards froman off-site source woul d be paid as such dirt was used
somewhere i n t he Rout e 100 Proj ect for cappi ng or backfill. However,
paynment for such Type Il borrowwoul d be at the force account rate
establ i shed (paid) for use of Type Il material inthe slope restoration
wor k rat her than at the rate of $8. 50 per cubi c yard as set forthin
the October 6, 1995 agreenent.?

Fromour reviewof thewitten record and observati on of w t nesses
who testified we find as follows.

Appel I ant used Type Il dirt obtained fromw thin the project
limts for the MARCstationinterchange and was pai d $2. 35 per cubic
yard for such dirt under its bid price for Class | excavati on.
Appel  ant | ater repl aced sone of this Typell dirt that cane fromthe
project limts and was used intheinterchange work with Type Il dirt
t hat came fromoff-site. Thedirt that came fromoff-site was then
stockpil ed t o be used for cappi ng and C ass 1A backfill dirt require-
ments of the Route 100 project. However, before the stockpileddirt

was conpl etely used for these anti ci pated Route 100 pur poses, it was

2 SHA pai d Appel | ant $8. 50 per cubi c yard for under one hal f
(10, 200) of the total cubic yards of Type Il dirt usedin the sl ope
restoration pursuant to pay itens 2019- A and 2019- B and SHA pai d f or
t he remai ni ng cubi c yards of Type Il dirt usedinthe sloperestoration
work on a force account basis.



used at SHA' s directioninthe sl ope restorationwrk. Boththe MARC
station interchange work and sl ope restorati on work were extra work.
The use of Type Il borrowin the sl operestorati on work was not the
ki nd of use for Type Il borrow cont enpl ated by t he Cct ober 6, 1995
letter fromthe Acting District Engineer.

Pur suant to the Cctober 6, 1995 | etter SHA agreed t o pay Appel | ant
$8. 50 per cubic yard for upto 12, 000 cubi c yards of Type Il borrowso
long as it was i ncorporated into the Route 100 project. While the
Oct ober 6, 1995 | etter does not restrict the uses of Type Il borrowto
cappi ng and d ass 1A backfill requirements we find that suchrestricted
use was i ntended. The sl opes had not failed, thus requiring restora-
tionwrk, at thetinmethe Cctober 6, 1995 | etter was i ssued. The use
of Type Il borrowin slope restoration constituted a use for extra work
and was not one of the uses of Type Il borrow contenpl ated by the
agreenent of the parties.

We further findthat the Appel | ant reasonabl y concl uded, based on
t he conduct of the parties, SHA's |l etter of October 6, 1995 EWO s 11
and 12 and their di al ogue at the May 8, 1996 neeting, that the parties
had agreed t hat Appel |l ant woul d be paidits cost per cubic yard at the
force account rate for the Type Il dirt brought fromoff-site to
replace the Type Il stockpiled dirt that was used in the slope
restorationwork uptoatotal of 12,000 cubic yards solong as this
repl acenent Type || dirt was eventual | y used i nthe Route 100 proj ect
as cappi ng for enmbankments and Cl ass 1A backfill. The Appell ant
apparently al so agreed to a nodi fication of the price from$8. 50 per
cubi c yard as set forthinthe October 6, 1995 agreenent to a pri ce set
by the force account provisions of the Contract.

Respondent poi nts out that thereis nowitten agreenent signed
by an aut hori zed SHAofficial (inthis casethe District Engi neer or

Acting D strict Engineer) that specifically enconpasses t he paynent of
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t he Contract force account rate for the Type Il borrowrepl acement
dirt.?3

We do not interpret the decision of the Court of Appeal s i nARA
Heath Services, Inc. v. Dept. of Public Safety and Correctional
Services, 344 Md. 85(1996), cited by Respondent, as precludingthis
Board from awar di ng an equitabl e adj ust nent whenever the record

refl ects the absence of awitten agreenent specifyingthe State’s
assent through aut hori zed officials to paynent of the di sputed anount.
It appears to the Board that if such authorized witten agreenent
exi sted there woul d be no di spute. Herethere are witten agreenents
executed by officials with proper authority. The di spute i s over the
reach of the understanding reflectedinthese agreenents. W appreci -
ate that the Appel | ant benefitted fromthese agreenents and that in
hi ndsi ght SHA believes that it did not enter intothe best bargain for
t he extrawork i nvolved inthe MARC stationinterchange and t he sl ope
restoration. However, the State di d agree to such extra conpensati on
for the replacenent dirt in dispute based on the extra work events.

The Board | acki ng equi t abl e power s oper at es under the good faith
assunptionthat afinal decision of the Board (either through absence
of judicial reviewor by judicial affirmance) will result in the agency
executing the necessary docunents and securing approval fromall
necessary persons and entities to effect an equitabl e adj ust mrent. W
woul d expect such aresult inthis appeal should this decision becone
final. We now proceed to exani ne the extent to which Appellant is
entitled to an equitable adjustnment.

The record refl ects that Appel | ant brought onto the site and used
1,827 cubi c yards of Type Il dirt (out of the 12, 000 cubi c yards for

3 | .e., thereplacenent Type Il borrowfor the Type Il borrow
stockpile dirt that was used i nthe sl ope restorati on work as such Type
Il borrowreplacenent dirt was i ncorporated intothe project as cappi ng
for enmbanknments and as Cl ass 1A backfill.
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whi ch SHA agreed t o pay Appel | ant at $8. 50 per cubi c yard) for cappi ng
or Class 1A backfill onthe Route 100 project prior to SHA s direction
to use such material for the sl ope restoration. Upon such direction
the parties agreed that the force account rate for the Type Il dirt
used i n the sl ope restoration work was $4. 60 per cubic yard. This
anmount i s derived as follows. The per cubic yard materi al cost was
$3.65. Sales tax at 5%onthis dirt rai ses the per cubic yard priceto
$3. 83, and a 20%nar kup rai ses the price to $4. 60. Appel |l ant has been
pai d one penny for the 12, 000 cubi ¢ yards i n di spute pursuant toline
i tem2007 of the Route 100 proj ect bi d*reduci ng t he unconpensat ed cost
of dirt from$4. 60 per cubic yard to $4.59 per cubic yard. Thus,
Appel | ant seeks an equitabl e adjustnment of $55,080. The record
reflects that Appell ant i ncorporated 12, 000 cubi c yards of Type I
borrowrepl eni shnent dirt i ntothe Route 100 project as cappi ng for
enmbanknments or Cl ass 1A backfill, uses specified by the Route 100
Contract. However, of the 12,000 cubic yards in dispute, i.e. the
repl eni shment Type Il dirt for the Type Il dirt that went into the
sl ope restoration, we have noted t hat Appel | ant had previ ously pl aced
as cappi ng for enmbankments or Class 1A backfill in the Route 100
proj ect 1,827 cubic yards of Type Il material that SHA had al ready pai d
for at the rate of $8.50 per cubic yard under pay item 2019-A.
Appel | ant may not be paidtw ce for the sanme Type Il dirt actually used
i nthe project as cappi ng for enbanknments or as C ass 1A backfill. See
WIIlians Construction Conpany, Inc., MSBCA, 1860, 5 MSBCA 1405 at p. 4
(1996) rev. on other grounds, Wllians Construction Conpany, Inc. v.
State H ghway Admi nistration, Ct. Spec. App. No. 999, Sept. Term1997
(March 27, 1998). Therefore, Appellant is only entitled to an

4 Appel | ant has al so been paid for its off-sitetoon-site
transportation cost for the 12, 000 cubi c yards of repl eni shnment dirt
under EWO #39 in the anount of $38,896.11.
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equi t abl e adj ust nent of $46,694; i.e. 12,000 cubi c yards m nus 1, 827
cubi ¢ yards pai d at $8.50 used i nthe Route 100 project for capping =
10, 173 cubic yards to be conpensated at $4.59 per cubic yard rate
(force account m nus one penny) = $46, 694.

Appel | ant seeks costs to i nclude attorney’s fees pursuant to
Section 15-221.2 of the State Fi nance and Procurenent Article asserting
t hat the conduct of SHA personnel in processingthe clai mwas in bad
faith or without substantial justification. Appellant bases that
assertion on all eged “fei gned” confusion by SHA personnel over the
basis for Appellant’s claim However, in order to understand the
Appel lant’ s cl ai mand the nature of the disputeit is necessary to | ook
at two di screet events, oneinvolving aconpletely different project
(the MARC st ati on i nterchange) and t he ot her i nvol vi ng sl ope restora-
tion onthe Route 100 proj ect, events separated intime by approxi -
mat el y two years. W are of the opi nionthat the provisions of Section
15-221. 2 of the State Fi nance and Procurenent Articl e pl aces uponthe
contractor the burden to prove that the conduct of unit personnel in
processing the cl aimwas i n bad faith or wi thout substantial justifica-
tion. We findthat Appell ant has not nmet its burdento showthat con-
fusi on was “fei gned” by SHA personnel concerni ng what was agreed t o by
the parties, based on this record.

Appel | ant al so seeks pre-decisioninterest. Section 15-222, State
Fi nance and Procurenent Articl e provides that pre-decisioninterest nay
accrue on a claimfroma date (after the Procurement O ficer has
receivedthe claim that the Board determ nes to be fair and reasonabl e
after hearing all the facts. Applying this standard to the record
bef ore us we find that the record does not support an award of pre-
decisioninterest until after the hearing of the appeal before the
Boar d, whi ch heari ng ended on February 9, 2000. It was not until the
evidentiary record cl osed that t he nature and anount of the cl ai mwas
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made sufficiently clear that SHA personnel shoul d have been able to
properly assessits nerits. Appellant sought to use on-site Type I
mat eri al for the MARC station interchange rather than borrownateri al
and accept ed paynent therefore at the 0 ass | excavation rate of $2. 35
per cubi c yard rather than the $8. 50 per cubic yardrate for Type ||
borrowset forthin EW11 and EAD12. Avyear and a hal f passed before
Appel | ant sought tobringin Typell borrowto the project to replace
the material usedinthe MARCstationinterchange work. This created
certai n confusion for which Appellant is partially responsibl e and
requi red a separate agreenent as set forth in the October 6, 1995
letter fromSHAto Appellant. The lingering effects of this confusion
affected SHA s ability to conprehendthat it had agreedinprincipleto
conpensat e Appel | ant for repl acenent of Type || borrowat $8. 50 per
cubi c yard as | ater changed to the force account rate (providedthe
material was ultimtely incorporatedintothe project as cappi ng or
backfill) for the stockpiled Type Il borrowused at SHA s directionin
t he sl ope restorati on work, whichrestorationwork constituted extra
wor k that was not part of Appellant’s original Route 100 project
Contr act.

As noted in Fi ndi ng of Fact No. 8, we have nade no determ nation
concer ni ng whet her the i ntent of the Cctober 6, 1995 agreenent was t hat
$2. 35 shoul d be deduct ed fromt he $8. 50 per cubi c yard cost refl ected
intheletter for the Typell borrow. W assune the parties are aware
of the particulars of this matter and whether there is a dispute
concer ni ng such paynent and any accounting or affirmative State claim
i ssues that nmay be invol ved.

Accordi ngly, the Appell ant i s awarded an equi tabl e adj ust mrent in
t he anount of $46, 694. Pre-decisioninterest thereonistorunfrom
February 9, 2000 until the date of this decision. Post-decision

interest istorun fromthe date of this decision until the day on
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whi ch the Board’ s award hereinis paid. Pre-and post-decisioninterest
isat therate of interest on judgenents as provided for in Section 11-
107(a) of the Courts Article.

The matter is remanded to SHA for appropriate action.

Wherefore, it is ORDERED t hi s day of May, 2000 t hat the
Appel I ant i s awarded an equi t abl e j udgenent of $46, 694 wi t h pre-and
post-decisioninterest as aforesaid and the matter i s renmanded t o SHA
for appropriate action.

Dat ed:

Robert B. Harrison |11
Chai r man

| concur:

Candi da S. Steel
Board Menber

Randol ph B. Rosencrantz
Board Menber

Certification

COVAR 21.10.01.02 Judicial Review.

A deci si on of the Appeal s Board i s subject tojudicial reviewin
accordance with t he provi sions of the Adm ni strative Procedure Act
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governi ng cases.

Annot at ed Code of MD Rule 7-203 Tine for Filing Action.

(a) Generally. - Except as otherw se providedinthis Rul e or by
statute, apetitionfor judicial reviewshall befiledwthin 30
days after the | atest of:

(1) the date of the order or action of which reviewis
sought;

(2) the date the adm ni strative agency sent notice of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) t he date the petitioner received notice of the agency's
order or action, if notice was required by lawto be recei ved
by the petitioner.

(b) Petition by Other Party. - If one party files a tinely
petition, any other personnmay file a petitionw thin 10 days
after the date the agency nail ed notice of thefiling of the first
petition, or withinthe period set forthin section (a), whichever
is later.

| certify that the foregoingis atrue copy of the Maryl and State
Board of Contract Appeal s decisionin VSBCA 2111, appeal of WIlians
Construction Conmpany, Inc. under State H ghway Adm nistra-
tion SHA Contract No. AW 890-501-070.

Dat ed:

Mary F. Priscilla
Recor der
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