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OPI NI ON BY BOARD MEMBER HARRI SON

Appel I ant tinely appeal s the denial of its claimfor an equitable

adj ust mrent based on all eged popul ation shortfall.

Fi ndi ngs of Fact

I n June 1996, follow ng a negoti at ed procuremnment process, the
State of Maryl and, acting t hrough t he Depart nent of Public Safety
and Correctional Services (Departnent) enteredinto Contract No.
96034 (Contract) with Appel |l ant to provi de nedi cal services to
correctional systeminmates inthe Baltinore Regi on. The record
reflects that the meani ng of certain Contract ternms generally
di scussed herein and material to the dispute is as follows:
1. Budget ed Popul ati on Count

The t er mBudget ed Popul ati on Count neans t he budget ed nunber

of inmates that the Departnent requested the Legislatureto fund
in the Departnment’s budget request.

2. Average Daily Popul ation

The Average Daily Popul ati on was based on the Resi dent



Popul ati on col um of t he Average Dai |l y Popul ati on Report generat ed
nont hl 'y by the Departnent. The Departnent conduct ed head counts
of i nmates at | east once for each shift (or three tinmes per day).
The nunbers for a particul ar shift each day were then averaged to
obtain the Average Daily Population for the nonth.
3. Billable Popul ati on Count

The Bi |l | abl e Popul ati on Count is definedinArticle 3 of the

Contract as the sumof the Average Dai |l y Popul ati ons for the nonth
for thefacilitiesinthe Baltinore Region. The Average Daily
Popul ati on Report generat ed nonthly by t he Depart nent excl uded
i ndividual s inpretrial status who had not conpl eted bail review,
who had been grant ed r ecogni zance, who had posted bail, or who had
not had a pre-determ ned bail; and probati oners and parol ees
supervi sed by the Home Detention Unit.

4. Per Capita Price Divisor

The term*“Per Capita Price Divisor” (as distinct from*Per
Capita Price”) was first usedin AddendumNo. 5. It is the nunber
by whichthe offerors wererequiredto dividethetotal costsin
their offer inorder toobtainthe Per Capita Price bei ng of f ered.
As di scussed further bel ow, AddendumNo. 5required offerorsto
use 7,266 as the Per Capita Price Divisor. Prior tothe issuance
of AddendumNo. 5, offerors cal culated their own estimates to
determ ne the nunber of inmates for which they woul d be paid
(i.e., the Billabl e Popul ati on Count) and t he nunmber t hey woul d
use as a divisor to arrive at their price (financial) proposal.

The total annual Contract Price was calculated in the
negoti ati on stage by adding four separate items, nanely (a)
primary services price, (b) secondary services price, (c) operat -
i ng costs, and (d) equi pment costs. The sumof these four itens

di vi ded by an esti mat ed nunber of i nmates for the Bal ti nore Regi on
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resultedinaPer Capita Price. Paynment under the Contract was
based upon the Departnment receiving a nonthly invoice for an
anount derived fromnultiplying the Per Capita Price by the
Bi | | abl e Popul ati on Count.

2. The initial termof the Contract was for the 12-nonth peri od of
July 1, 1996 t hrough June 30, 1997. The Departnent had t he ri ght
tounilaterally extend the Contract for two one-year periods. The
mat eri al circunstances | eadi ngup to the award of the Contract
fol |l ow.

3. I n February 1996, the Departnent i ssued a request for proposals
(RFP) for the Contract. Based upon the infornmation obtainedfrom
t he RFP and through its own i nvestigation, Appellant submttedits
original price proposal using an annual prison popul ation for the
Bal ti nore Regi on of 6,500 i nmates as a di visor! on March 26, 1996.
The prison popul ati on divisor was a factor in determ ning an
offeror’s costs (Per Capita Price). The Per Capita Price was an
of feror’s price per i nmate and as descri bed bel owwas an i nt egr al
part of an offeror’s annual price offer. The Bill abl e Popul ati on
Count (as defined above) is the sumof the average daily prison
popul ations for the nonth for the facilities in the Baltinore
Regi on. Subsequent offers in the negotiation process followed.

4. Inits next financial proposal submtted on April 18, 1996,
Appel | ant adjusted its estimate of the nunber of i nmat es used as
a divisor, and for which it expected to be paid, to 6, 850.

5. Inits May 16" fi nanci al of fer, Appellant al so used t he fi gure of
6,850 inmates as the divisor todetermneits Per Capita Price.

The Appel | ant bel i eved, based onits own assessnents and i nvesti -

1As di scussed furt her bel owan of feror’s price was det erm ned by
a formul ainwhichthe nunber of i nmat es was used as a di vi sor inthe
formula. The greater the nunber of i nmates used as a divisor, the
| esser the price the offeror would be paid.
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10.

gati on and busi ness j udgenent, that 6, 850 i nmat es wer e t he nunber
of inmates that reasonably were to be expected as the annual
prison popul ation for the Baltinore Region.

However, prices submtted by the two of ferors who were thenin
conpetition? were deened by the Departnent to be too high. In
order to reduce prices M. Myl es Carpeneto, the Departnment’s
Procurenent O ficer, obtainedthe approval of M. Bi shop Robi nson,
the Departnent’s Secretary, for theissuance of AddendumNo. 5,
whi ch required the offerors to use t he specific divisor of 7,266.
Prior to AddendumNo. 5, the Secretary had i nstructed t he Procure-
ment Officer not to make any representation as to the i nmate
popul ati on.

By AddendumNo. 5 dat ed May 20, 1996, t he Departnent nmade changes

and clarifications infour areas “in order to have you (the two
contractors) reduce your Total Price and Per Capita Price.” One
of those changes provided as follows:

4. Per Capita Price Divisor

The offeror is to base the Total Price and Per

Capita Price on the figure of 7,266 inmates.
I n accordance with t he above directive in AddendumNo. 5, Appel -
| ant used 7, 266 as the divisor to determ ne the Per Capita Price
inits best and final financial offer submtted |l ater that day,
May 20, 1996.
Appel  ant’ s May 20 proposal was t he wi nni ng of fer and contract
performance comenced July 1, 1996.
I n a pre- BAFOconf erence conduct ed shortly prior totheissuance
of AddendumNo. 5, the Departnent advisedthe two offerors that it
woul d require themto use the nunber of 7,266 i nmates as the

2 The record does not refl ect whet her nore thantwo offerors

engaged in this conpetitive negotiation procurenent.
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11.

12.

di visor to calculate the Per Capita Priceintheir proposals. As
expl ai ned further belowthe 7,266 nunber was obt ai ned fromt he
Budget ed Popul ati on Count. Accordingtotestinony at the hearing
the two of ferors were advi sed at the conference that the 7, 266
I nmat e nunber was t he nunber of i nmates for whi ch t he Depart nent
had been budgeted and that while the nunber had a “certain

reliability”, the Departnment woul d not guar ant ee t he nunber or

make it a “floor” for the inmate popul ation under the Contract.

According to pre-hearing depositiontestinmony fromAppellant’s
then Vice Presi dent, M. Thomas Burden, the foll ow ng di al ogue
occurred at the pre-BAFO conference.

A We had ki cked around at the neeting, well - it | ooks
|l i ke, you know, they expected the populationtobein
t he nei ghbor hood of 7000. And | specifically askedthe
guestion of the group - and you know, | explainedto
them thisisavery crucial nunber. Watever we use,
you know, can make or break our financial performance
on this contract.
I f you use a hi gher nunber, |ike 7000, do you expect

theinmtes to bethere? WII| these be real nunbers?
Tony Swetz (Dr. Anthony Swetz, Director of Inmate
Heal t hcare Servi ces) responded to ne and said - he
| aughed and sai d, “oh you don’t have to worry about
that, we' Il have plenty of inmates. As a matter of
fact, that will be the |east of your problens.”
M. Burden provided simlar testinony at the hearing concerning
t hi s exchange.
Appel | ant asserts its Per Capita Price proposal was cal cul at ed by
(a) adding together all of its projected fixed costs and costs
that variedwith the Bill abl e Popul ati on and t hen (b) di vi di ng
t hat nunber by the Bi |l | abl e Popul ati ontinmes the Per Capita Pri ce.
Appel l ant alleges it could only recover its fixed costs (plus
profit and overhead associ ated with those fi xed costs) if the

di vi sor used equal ed or exceeded t he Bi |l | abl e Popul ati on for whi ch
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13.

14.

15.

16.

it would be paid.

As not ed above, the Departnent obtai nedthe 7,266 nunber fromthe
Budget ed Popul ati on Count. The Budget ed Popul ati on Count was t he
budget ed nunmber of i nmates that the Departnent requested t he
Legislature to fund. The Procurenment O ficer believedthat the
Budget ed Popul ati on Count of 7,266 was t he aver age popul ationto
be expected for the Balti nore Regi on and, accordi ngly, this nunber
was t he di vi sor requi red by AddendumNo. 5. Such nunber (7, 266)

was al so the budgeted nunmber for the first year of the Contract.

The 7, 266 Budget ed Popul ati on Count, however, turned out to be the

maxi numnunber of i nmates that one could placeinthefacilities

in the Baltinore Region rather than the average popul ati on.

The Departnent’s Deputy Secretary, M. Davi d Bezanson, descri bed

the 7,266 nunmber of inmates in a pre-hearing (May 18, 2000)

deposition as follows:

Q |’mjust trying to get your understanding sir.

A But ny understanding is the 7,266 was a maxi num
exposure, maxi mum capacity, maxi mum nunber of

i nmates that you could put in that region. And it was
t he potential outside nunber.

Q It was the potential top nunber of inmates? And when
you say outside nunber?

A Yes. | think you could say that. | think to put nore

inmates in there than that, we would either be violating
a court consent decree or stacking up the surge in other

areas in that region.
Q VWi ch obviously the State, under an energency situation,
m ght stack themup alittle, but it certainly wouldn’t all ow

t hat ki nd of conditionto exist for along period of tine,
woul d it.

A. Not to exceed that nunber, no.
The Bi | | abl e Popul ati on Count for the two years t hat Appel | ant

perfornmed under the Contract averages out to 6,799 a nonth.
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17.

18.

19.

20.

21.

After ni ne nont hs of popul ati on shortfalls of | ess than 7, 266
I nmat es, Appellant filed anotice of claimby letter dated April
21, 1996. The notice of clai mdealt wi th both popul ati on short -
fall or variance and all eged increased operating costs and
expenses relating tointake operations and the operation of an
i nfirmary. However, this appeal deals only with the popul ation
shortfall. Appellant submtted apartial quantificationof its
popul ati on shortfall claimby | etter dated May 27, 1997 and a

total quantification of the claimby letter dated June 4, 1998.

Appel | ant’ s May 20, 1996 proposal, i.e. its BAFObased on Addendum
No. 5 upon whi ch t he Contract price was based, was cal cul at ed by
addi ng the four separate itens di scussed above, nanely, (a)

primary services price, (b) secondary services price, (c) operat-

i ng costs, and (d) equi pnent costs. The primary service price and
t he equi pment costs price are relatively fixed. The primary
services price includes only costs for | abor and over head i nvol ved
instaffing certain facilities, which does not change by the
addi tion or subtraction of the nunber of i nmates. The secondary
services price varies accordingtotheinmate population. Only a

portion of the operating costs is fixed and not dependent on the
Bil | abl e Popul ati on Count.

Appel l ant’ s total clai mbased on popul ation shortfall is for

$1, 292, 769. 12 i ncl udi ng a 3%profit conponent. Appellant al so
seeks pre-decision interest.

By letter dated July 2, 1998, the Procurenent O ficer denied
Appel lant’ s claim Thereafter, Appellant filed an appeal withthis
Boar d.

Assum ng Appel lant’ s entitlenent to an equitabl e adj ust nent, the
Depart nent does not contest the cal cul ati ons subm tted by Appel -

| ant supporting its claimfor $1,292,769. 12 excepting the 3%



profit conmponent. The Departnent al so di sputes that Appellant is
entitled to any pre-decision interest.
Decision

VWhile there is a serious issue concerning the tineliness of
Appel l ant’ s claim the Board resol ves such i ssuein Appellant’s favor
based on the record conpil ed i nthese proceedi ngs t hrough t he heari ng
on nerits. The Board will, however, deny the appeal on the nerits.

Al t hough Appellant in certain proceedi ngs on appeal may have
referredtothis clai mas one based on negligent m srepresentati on,
Appel | ant agrees that this claimis not atort clai mbut is abreach of
contract cl ai mbased on an al | eged erroneous representati on. Under
Maryl and’ s General Procurenent Lawwe concl ude that a cl ai mfor breach
of contract based on an erroneous representation nay give rise to
entitlenent to an equitabl e adjustment. Whil e nost of this Board’s
deci si ons and many of the authorities cited by the parties deal with
construction contracts, we believe that the principles enunciated are
applicable to Governnment representations regardi ng service contracts.

The Federal Circuit Court of Appeals inT. Brown Constructors v.
Pena, 132 F.3d 724 (Fed. Cir. 1997) has characterized t he el enents of
a claimbased on m srepresentation as foll ows:

Inorder for acontractor to prevail on a cl ai mof
m srepresentation, the contractor nmust showt hat
t he Gover nnent nade an erroneous represent ati on of
a material fact that the contractor honestly and
reasonably relied ontothe contractors’ s detri -
ment. See Roseburg Lunber Co. v. Mrrison-Knudsen
Co. v. United States, 345 F. 2d 535, 539 (Ct. C.
1965); RESTATEMENT (SECOND) OF CONTRACTS

Section(s) 164 cnt. A(1979). “Amsrepresentation
is material if it would be likely to induce a
reasonabl e person to mani fest his assent, or if
t he maker knows that it woul d be likely to induce
the reci pient todo so.” RESTATEMENT ( SECOND) OF
CONTRACTS Section(s) 162 (1979). Id.. At 729

As for what, if any, intent is required by the Governnent’s
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representatives, the Court of dains inWbmack v. United States, 182 (1.
Cl. 399 (1968) at pp. 411-412, explained as follows:

What ever the caseintort or other areas, intent to m sl ead
i s not an essential el ement of acti onabl e m srepresentation
In the breach of contract context . . . An inadvertent
m srepresentation stemm ng fromnegligence is fully as
damagi ng as a del i berate onetothe party whoreliedonit to
his detriment.

(Citation omtted)

In Raynond Int’'| v. Baltinore County, 45 Md. App. 247 (1980) the

County had solicited bids for underwater repairs tothe piers of the
W se Avenue Bri dge over Bear Creek. Bidders were suppliedwth plans
and specifications prepared for the County i n connectionw th regul ar
and ext ensi ve i nspections of the piers and the bridge over the years.
After the repairs began, Raynond, the successful bi dder, di scovered t hat
t he bi d speci fications were i naccurate resultinginincreased expenses
for Raynond. The contract, however, contai ned excul patory provi sions
requiring the bidders to i ndependently determ ne their own specifica-
tions and conduct their own i nvestigati ons upon which to base a bid.
The Court of Speci al Appeal s, nonet hel ess, hel d that the contractor was
entitledtorely onthe conditions, quantities, and representations
provi ded by the County. 45 Ml. App. At 259. The Court concl uded t hat
t he contract or was not reasonably abl e to di scover the true facts for
Itsel f.

The Court inRaynond reliedinlarge part uponthe decisiononthis
subj ect by the U.S. Suprene Court inHoll erbachv. United States, as

foll ows:

“(T)he specifications assured themof the character of the
material, a matter concerni ng whi ch t he Gover nnent m ght be
presunmed t o speak with know edge and aut hority. W think
t hi s positive statenent of the specifications nmust be taken
as true and bi ndi ng upon t he Gover nment, and t hat upon it
rat her than upon the cl ai mants nust fall theloss resulting
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fromsuch m st aken representations. We think it woul d be
going quitetoofar tointerpret the general | anguage of the
ot her paragraphs as requiring i ndependent i nvestigati on of
facts whi ch the specifications furnished by t he Governnent as
a basis of the_contract | eft no doubt. If the Governnent
wi shed to | eave the matter open to the i ndependent investiga-
tion of the claimants it m ght easily have omtted the
specification as the character of thefilling back of this
dam Inits positive assertion of the nature of this nmuch of
the work it made a representati on upon whi ch the cl ai mnts
had aright torely without aninvestigationto proveits
falsity. (Citation omtted).

Raynond, 45 Md. App. At 255 (quotingHol | erback, 233 U. S. 165, 167-168
(1914).

The Raynond Court further referred to the decisioninLinzv.
Schuck, in which the Court of Appeal s observed:

When two parties nake acontract based on supposed facts
whi ch t hey afterwards ascertainto beincorrect; and which
woul d not have been enteredinto by the one party if he had
known t he actual conditions which thecontract required him
to meet, not only Courts of justice but all right thinking
peopl e nust believe that the fair course for the other party
tothe contract topursueiseither torelievethe contractor
of going on with hiscontract or pay hi maddi ti onal conpensa-
tion.

106 Md. 220 (1907).

I n Raynond t he Court of Appeal s di stinguishedits prior decision

in Trionfo® as foll ows:

s Joseph F. Trionfo & Sons, Inc. v. Bd. & Educ. & Harford
County, 41 Md. App. 103, (1979). InTrionfo the Harford County Board
of Educationinvited bids for the constructi on of a m ddl e school. The
contract i ncluded excul patory and di scl ai mer cl auses specifically
directed at the subsurface soil conditions. 41 Md. App. At 107. Test
boring datarel ated to these condi ti ons was nmade avail abl e t o bi dders
but only upon execution of aspecificrelease makingit clear that the
Boar d of Educati on di d not expect the bidding contractorstorely on
any of theinformation containedtherein. 1d. The Court found that
t he contractor was not entitled to rely upon that data under the
particul ar circunmstances presented. 41 App. at 111.
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Appel | ee Baltinore County relies on Trionfo v. Board of
Educati on of Harford County. 41 Md. App. 103, 395 A 2d 1207
(1979), inwhich Judge Thonpson of this Court exhaustively
di scussed the | awof a contractor’s right torecover on a
t heory of m srepresentation. There we held, as we hel d here,
that the plaintiff nust establish aright torely on the
m srepresentation. InJTrionfo, we found noright torely
because the test boring data furni shed to contract bi dders
wer e suppliedonly inexchange for awitten rel ease fromthe
bi dder s desi gned t o absol ve t he Board fromany responsibility
for the accuracy or conpl eteness of theinformationandto
protect the Board fromassessnents for additional work
per f or med pur suant to assunpti ons nade based on t he suppli ed
data. No such rel ease provisionexistsinthis contract.
W, therefore, findTrionfoinapplicabletothe present case.
We conclude that thetrial court erredin holdingthat the
Appel l ant was not entitled to rely on the conditions,
quantities and representations containedinthe contract. W
further holdthat thetrial court erredinits findingthat
t he Appellant was not entitled to conpensation for the
unf oreseen or negligently m srepresented conditions encoun-
tered in the performance of the contract.
45 Md App. At 259.

Wil e dealingwith an estimated quantities clauseina construction
contract, aclause whichto sone degreeis nmeant to allocaterisk, we
bel i eve this Board’ s observations inMartin G | nbach, Inc., 1 MSBCA
152(1983) to beinstructive, neverthel ess, fromthe standpoi nt of the

good faith that should obtain in Governnment representations:

In Wwomack v. United States, supra, the U. S. Court of Clains
considered asimlar clai mfor addi ti onal costs resulting
froma substantial increaseinthe estinmated quantities set
forthinthe contract. The contract in question expressly
provided that “[a]ll estimated quantities inthis contract
are subject to atwenty-five percent (25% increase or
decrease.” Although the government agreed to pay the
contractor for the additional costs incurredin processing
I tenms of work which exceeded the estimated quantity by 25%
It contended that the contractor assunmed the ri sk of a 25%
overrun under the terns of the contract. The Court of
Clainms, inrejectingthe Governnent’ s position, stated as
fol |l ows:
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An estimate as toamaterial matter i n a bidding
invitationis anexpedient. Odinarilyitisonly
used where thereis arecogni zed need f or gui dance
to bidders on a particul ar point but specific
informationis not reasonably available. HL. Yoh
Co. v. United States, 153 Ct.Cl. 104, 105, 288
F. 2d 493, 494(1961). Intrinsically, the estinmate
that is made i n such circunstances nust be the
product of such rel evant underlying infornmation as
I s avail able to the author of theinvitation. If
t he bi dder were not entitledtosoregardit, its
inclusionintheinvitati on woul d be surpl usage at
best or deception at worst. Assum ng that the
bi dder acts reasonably, heisentitledtorely on
Gover nnent estimtes as representi ng honest and
i nf ormed concl usi ons. Snyder-Lynch Mtors, Inc.
v. Unites States, 154 Ct.Cl . 476, 479, 292F. 2d
907, 909-10(1961). Inshort, in pro-mulgating an
estimate for bidding-invitation purposes; the
Governnent i s not requiredto be clairvoyant but
it isobligedto basethat estimate on all rele-
vant information that i s reasonably availableto
it.

By addi ng a general variance in quantity provision
toabiddinginvitationfor afixed-price contract
t he Gover nment does not dilute the standard to
which it is held with respect to particul ar
estimates that it includes elsewhere in the
invitation. Inconjunctionwth an estimte, the
proper office of such a general clause is to
affordaflexibility sufficient toaccommbdate
actual deviations fromthe estimate that are not
reasonably predictable at the tinme that the
estimate is made and during the tinme that it
remai ns subject toreliance by the bidder. It
enbraces variations that are attributableto facts
t hat are not anong t hose reasonably availableto
the estimator. The latitudethat it affords may
not properly be used to excuse the estimator from
using and disclosingrelevant informationthat is
reasonably availableto him Thus, it may be
saidthat itsroleistopreservethe stability of
a fixed-price contract despite fortuitous depar-
tures, up or down, fromthe esti mat ed anount of
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work to be done.

I n summary, the def endant overreaches when it says
t hat the varianceinquantity clause, withinits
percentage limts, put therisk of anindex card
overrun, whatever its cause and foreseeability, on
the plaintiffs. Specificallythe clause appor-
tions only a particular type of risk to the
parties, therisk of an excess or shortage result-

ing fromfactors not reasonably apparent tothem
at thetinethat they enteredintotheir contract.

The cl ause does not require one party to bear the
first 25 percent of the burden of the other

party’s negligence. (underscoring added) (cita-

tions omtted).

Under t he foregoi ng statement of the |l awwhi ch we find to be
controlling, Appellant here had a right to rely on the
i npliedrepresentationthat SHA s design and esti mate of the
gabi on quantities were carefully prepared and based on al |
relevant informationinits possession. Appellant contractu-
ally assuned the ri sk of any variations fromthis estimte
only tothe extent that such variations were attributableto
i nformation that reasonably was not available to SHA s
esti mat or.

Martin G | nbach, Inc., 1 MSBCA 52 at pp. 19-20. See al soCTA, Inc.
v. United States, 44 Fed. Cl. 684, 698-99(1999).

Section 11-201 of the General Procurenent Lawstresses fair dealing
for those who deal with the State procurenment system This stated
statutory purpose and the authorities we have referred t o above nake it
clear that contractors areentitledto bedealt withingoodfaithin
Maryl and procurenents. Accordingly, the State may not m sl ead a
contractor regarding material information it possesses upon which the
contractor may be expected to rely and does reasonably rely in preparing
Its bid or proposal.

However, as noted, we al so believe that reasonablerelianceis an
el ement of a cl ai mbased on gover nnent m srepresentati on. An Appel | ant
must t hus denonstrate boththat it reliedontheinformtion conveyed
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by the State and that such reliance was reasonabl e.
In Gregory Lunber Co., Inc. v. United States, 11 C.Ct.
489, 503(1986), aff’d, 831 F. 2d 305(Fed. G r. 1987), cert. deni ed, 484
U.S. 1061, 108 S.Ct. 1016(1988) the United States Court of Federal
Cl ai ns descri bed the reasonabl eness standard and what it enconpasses:

I n the cont ext of government contracting, such astandardis
nmeasured from the perspective of what the reasonable
contract or woul d have done when charged wi t h knowl edge conmon
withintheindustry .... ingeneral, the test of reasonabl e-
ness focuses on whet her t hrough such know edge, or through
sone affirmati ve signal fromthe governnent, the contractor
was on notice not torely onthe utteranceinissue, or that
all such statenents shoul d be i nvesti gated for the reasons
given .... Failure to heed such warni ngs | eaves any ri sk
created by the all eged m srepre-sentationw th the contrac-
tor, and renders a contractor unable to recover under a
t heory of m srepresentation.

ld. (internal citation omtted).

Finally, we notethat a m srepresentationthat would giveriseto
entitlenent to an equitabl e adj ust ment nust be materi al and t hat t he
contractor nust showthat it reliedonthe m srepresentationtothe
contractor’s detrinent.

As expl ai ned by M. Thomas Burden, Appellant’s Vi ce President of
Operations at the tinme of the Contract, Billabl e Popul ati on was an
i mportant nunber inthe preparation of Appellant’s offer. As stipul ated
by the parties, the average Bi |l | abl e Popul ation for the two years of the
Contract was 6, 799. The di fference of 467 bet ween t he actual average
popul ati on and t he hi gher di vi sor nunber of 7,266 neant that Appel | ant
woul d recei ve approximately 1.29 mllion dollars less in billable
revenues over the actual two year life of the Contract.

The nunber of inmates inthe Bill abl e Popul ati on herein signifi-
cantly affects the Contract price and is thus a material matter.

However based on the | egal standards as set forth above we find that the
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Departnent’ s representati on i n AddendumNo. 5 or ot herw se of the nunber
of inmates in the Bill abl e Popul ati on Count does not constitute an
erroneous representation of a material matter that Appellant was
entitled to rely upon. Thus, we will deny the appeal.

Appel | ant does not di spute that until the issuance of Addendum No.
5the contractors cal cul ated t heir own Bi |l | abl e Popul ati on Count and
used t hat nunber as the divisor to determ ne the Per Capita Price.
Simlarly, thereis nodisputethat AddendumNo. 5 was i ssued for the
pur pose of obtaining alower Per Capita Price fromthe two contractors
t hen in conpetition by havi ng themuse t he hi gher di vi sor. AddendumNo.
5specifically statesinthefirst sentence that “[t]he Agency i s maki ng
changes and clarificationsinthe follow ng four areas i n order to have
you reduce your Total Price and Per Capita Price”. The Procurenent
Oficer testifiedthat the purpose of requiringthe higher divisor was
tobringthetotal bid (offer) wthinbudget. Sincepriceissignifi-
cantly affected we have found that we deal with a material matter.

The i ssue i s whet her the Departnent, by requiring a specific
divisor, directly represented that the contractors should anti ci pate
t hat t he average Bi | | abl e Popul ati on Count woul d be 7, 266 and whet her
t he Departnent al so explicitly made that representationorally during
t he pre-BAFO conference the day before Addendum No. 5 was issued.

The Procurenent Officer apparently believed that the budget ed
popul ati on of 7,266 would, in fact, be the average popul ati onto be
expected for the region and for which the successful offeror/ contractor
woul d be pai d. However, the Procurenment Oficer alsotestifiedthat the
of ferors were advi sed that t he Departnment was not settingforththis
nunber as a guarantee or afloor. The Procurenent O ficer asserted t hat
t he di vi sor of 7,266 was used so that | ower prices withinthe Depart -
ment’ s budget woul d be of fered by the two remai ni ng conpetitors and

assi st the Departnent i nthe eval uati on of the proposal s since both
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of ferors woul d be using the sane divisor.

I n ot her words, use of the 7,266 figure was to |l ower the cost to
the State. Such |lower cost would result in a contract that when
presented to t he Board of Public works for approval woul d be withinthe
Departnent’s budget. Prior to AddendumNo. 5, the total price obtained
fromthe two of ferors was over budget when the Per Capita Price of fered
was nmul tipliedby the estimate of the i nnmat e popul ati on used by t he
contractors. Thus, toobtainalower Per Capita Price, the Departnent
required the contractors to use a higher nunber (7,266) as a divisor.

Prior to AddendumNo. 5, Secretary Robinson had i nstructedthe
Procurement Officer not to nake any representations of the i nmate
popul ati on. However, as noted, the offerors were using inmte
popul ati on counts whi ch produced a hi gher Per Capita Price. Wen that
Per Capita Price was nultiplied by the budget ed popul ati on, the total
bi ds (price offers) were above budget. Thus, Secretary Robi nson gave
hi s approval for the Procurenent Oficer toissue AddendumNo. 5 and to
require the contractorsto usethe 7,266 figure as a di visor to | ower
the prices.

Appel | ant was advi sed t hat a hi gher divisor would berequiredto
be used at the pre-BAFO conference the day before the May 20, 1996
i ssuance of AddendumNo. 5. On t he sane dat e AddendumNo. 5 was i ssued,
May 20, 1996, Appellant was required to submt its Best and Final Ofer,
whi ch becanme part of the Contract when Appel |l ant’s of fer was subse-
gquently accept ed.

We shal | nowfocus nore specifically onthe operative facts that
| ead us to deny the appeal. 1In order for Appellant to recover on a
clai mof m srepresentation, it nmust showinitially, as one el ement of
proof, that the Departnent made an i naccur at e represent ati on upon whi ch
Appel l ant was entitledtorely. We findthat Appel | ant has not nade

such a showi ng based on the record herein.
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The Contract provided that during the termof the Contract the
Depart ment woul d pay t he successful vendor nonthly after receiving an
i nvoi ce for an anount derived frommnultiplyingthe Per Capita Price by
the Bill abl e Popul ati on Count. The Contract defined the Bill able
Popul ati on Count as t he sumof the Average Daily Popul ati ons for the
nonth for thefacilitiesinthe Region. The Contract further provided
t hat t he Average Daily Popul ati on woul d be based on the figures fromthe
resi dent popul ati on col um of the Average Daily Popul ati on Report
generated nmonthly by the Departnent.

As to the Bill abl e Popul ati on Count, the solicitation did not
provi de any specifics concerning what the popul ati on count woul d
actually be during the termof the Contract. Rather, the vendors were
| eft to determ ne their own nunber insubmttingtheir proposals and
wer e not provided with a m ni numnunber of i nmates t hat woul d be housed
in the Baltinore region.

Fol | owi ng Appel | ant’ s request for a best estinate of the nunber of
i nmates that it woul d be serving, the Departnent i ssued AddendumNo. 1
tothesolicitation. In AddendumNo. 1, the Departnent infornmedthe
vendors t hat t he nunber of “avail abl e beds” in the Bal ti nore Regi on was
7,246. The Departnent further expressly stated i n AddendumNo. 1 that
t he provi ded nunber represented t he avai |l abl e beds only and wer e “ not
related tothe bill abl e popul ation.” The record refl ects t hat Appel -
| ant’ s M. Burden cl early under st ood AddendumNo. 1 was not provi di ng
the estimate Appell ant sought.

Appel | ant subsequently subnmitted a price proposal utilizing an
estimate inthe divisor of 6,500 inmates. Later, after it had general ly
ascertai ned t he nunber prior vendors used inthe region as a popul ati on
count and theregion' s |likely staffing needs, Appellant submtted a
price proposal utilizing an estimate inthe divisor of 6,850. However,

as not ed above, Appellant and its conpetitor were proposing a price that
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was t oo high.

Accordi ngly, on May 20, 1996, the Departnent i ssued Addendum No.
5to the Contract including “changes and clarificationsinthefollow ng
four areas in order to have [t he vendors] reduce [their] Total Price and
Per Capita Price.” One of the four areas, nunbered paragraph 4 of the
Addendum entitled Per Capita Price Divisor dealt withthe divisor to
be used by vendors in cal cul ating the price under the Contract. It
provided “[t]he offeror is to base the Total Price and Per Capita Price
on the figure of 7,266 i nmates.” AddendumNo. 5 di d not change t he
i nformation provided inearlier addenda about the regi on’ s nunber of
“avail abl e beds”.

Beyond AddendumNo. 5's | anguage, ot her evi dence denonstrat es t hat
the figure of 7,266 was not an estimate of a popul ati on upon whi ch
Appel | ant or the other offeror was torely in determ ning arate at
which it could performthe Contract profitably. Rather, the Departnent
i nformed the of ferors t hrough the Procurenent O ficer that it was the
number of i nmates for whi ch t he Depart nment had been budget ed and t hat
whi |l e the nunber had a “certainreliability”, the Departnent woul d not
guar ant ee t he nunmber or nake it a “floor” for the i nnmate popul ati on
under the Contract.

The Procurenent Oficer testifiedthat the Departnent deci ded to
require that vendors use 7,266 as a divisor, and to t herefore depart
fromits earlier practice of requiring vendorstoarrive at their own
divisors, in part because it realized that in presenting the final
Contract for the Baltinore Regionto the Board of Public Wrks it had
toreflect a potential Contract cost equal to the nunber of i nnates
covered by the budget. The Departnent wanted to be abl e to present the
sel ect ed proposal to t he Board of Public Wrks on a basi s equivalent to

t he upcom ng fi scal year’ s budget ed popul ati on for the Balti nore Regi on
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to conpare “apples to apples”.* However, this record fails to
reflect a positive and affirmative statenment by t he Departnment t hat
7,266 was t he actual nunber of i nmates to be housed inthe Baltinore
Regi on during the future one-year termof the Contract or that each
of feror was torely on that nunber in determning profit margi ns under
the Contract. The formal issuance by the Departnent, i.e., the
solicitation, whichincludedthe Contract, and Addenda Nos. 1 and 5,
provi ded no such statenent. Simlarly, the remark by t he Departnent’s
Director of Inmate Heal th Services, Dr. Anthony Swet z, at the pre- BAFO
conf erence conducted shortly prior totheissuance of AddendumNo. 5
does not provide such a statenment. When Appellant’ s representative
asked the Departnent’ s negotiationteamif they expected 7,000 i nmat es
tobeinthe Baltinore Region, Dr. Swetz stated in response: “Ch, you
don’t have to worry about that; we' Il have plenty of inmates. As a
matter of fact, that will be the | east of your problens.” This
st at enent does not constitute a positive and affirnmative statenent by
t he Departnent so as to establish a legally sufficient basis for
Appel I ant torely on an average of 7,266 i nmat es per nonth inthe com ng
year to forecast its profit picture under the Contract.

Based on the record herein the Board does not find that by
mandat i ng t he use of 7,266 as a di visor the State provi ded vendors with
alegally bindingrepresentationof the future Billabl e Popul ati on Count
entitling Appell ant to an equitabl e adj ustnment. The nunber 7,266 in
AddendumNo. 5 was t he nunber of i nmat es for whi ch t he Depart nent was
budget ed. Appellant was inforned of this, and was told that the

Depart ment was not guar ant eei ng t he nunber, and not offeringit as a

4 Wi | e t he goal of AddendumNo. 5 was to have vendors reduce
their prices after receipt of the price offersinresponsethereto, the
Departnment still was requiredto nake adj ust nents because Appel |l ant’ s
wi nni ng proposal exceeded t he Departnent’ s budget for nedi cal services,
and additional funding had to be obtained.
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“floor.”

Assum ng ar guendo t hat t he Depart nment nade a positive and affirnma-
tiverepresentation as to the nunmber of inmates to be housed in the
Bal ti nore Regi on, the Board further finds that Appellant did not
reasonably rely on that nunber, and may not, therefore, prevail onits
claimfor an equitable adjustnment. In order to succeed on its
m srepresentationclaim Appellant nust denonstratethat its reliance

was reasonable. Gegory Lunber Co., Inc. v United States, supra.

Appellant’s all eged reliance was unreasonable. The procurenent
docunment s di d not provide offerors wwth a prediction of the billable
I nmat e popul ati on for the region. During the course of pre-award
di scussi ons, the Departnment declined to provide vendors with an
estimte, despite requests by Appellant to do so. According to
Appel | ant t he Depart nent di d not even provi de vendors with hi storical
Aver age Dai |l y Popul ation figures when requested to do so. Appell ant
itself identified and understood a | ogical reason for the State’s
hesi tancy to provi de vendors with t he request ed nunber. As refl ected
I n depositiontestinony of M. Burden, historical figures were not to
be rel i ed upon because t he popul ati on capacities of correctional regions
I nthe State were changi ng due to t he openi ng of two newpri sons, one
in Baltinmore and the other in Western Maryl and.

Appel | ant’ s own pre-award i nvesti gati on determ ned t hat 6, 850 was
the li kely popul ati on count for the region. Appellant arrived at 6, 850
based on a revi ewof a prior vendor’s experienceintheregionandthe
region’s likely staffing needs. M. Burdentestified that upuntil the
i ssuance of AddendumNo. 5 and Dr. Swetz’ s conments on such nunber at

t he pre- BAFO conf erence (see Fi ndi ngs of Fact 10 and 11) he “never
believed for a m nute that there woul d be any nore [i nmates] than ...
6850. “ When t he Departnent i ssued AddendumNo. 5 wi t hout any | anguage

or docunentation supportingthe notionthat 7,266 was a prediction, over
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a year in advance, of thelikely popul ation for the regi on, Appel | ant
entertai ned very strong doubts that 7, 266 was a proper esti mate, M.
Bur den expr essi ng that hi s degree of confidence in the nunber was nerely
“fifty percent.” Furthernore, the Departnent’s statenments that it woul d
not guarantee the 7,266 figure or offer it as a “floor”, put “the
contractor ... on notice not torely on the utterance in issue.”
Gregory Lunber Co., Inc. v United States, supra at p. 503.

Appel l ant finally argues that sinceit was actually required by the
Departnment to use this nunber it was entitledtorely onits accuracy
as amtter of law. We declinetoso holdgiventhe facts as set forth
above.

I n summary we have before us arecord that refl ects that Appel | ant
seeks torecoup al |l eged | osses sustained as aresult of its business
decision. It is undisputedthat when Appell ant submtted its cost
proposal inresponse to AddendumNo. 5, it was freetoincreaseits
proposal, i.e., the nunmbers conmprising the nunmerator, to cover its
uncertai nty concerningthe actual regi onal popul ation that woul d be
realized. However, the record reflects that the Appellant, an
experi enced contractor whose representatives wereintimately famli ar
with the i nportance of prison popu-Ilation and how such popul ati on
af fects correctional contracts, exercisedits business judgnment and
chose not to increase the nunbers conprising the nunerator because it
believedif it raisedthe nunbers it woul d then not obtain the Contract.
Thus, inorder to obtainthe Contract, Appel |l ant assuned the ri sk t hat
its Per Capita Price, submttedinresponseto AddendumNo. 5, m ght
under - conpensate it. Appellant al one made t hi s busi ness deci si on, the
ri sk of whichit could have avoi ded by adjustingits final cost offer
t o accommodat e i ts knowl edge of the uncertainties inthe popul ation and
its own estimate of 6,850. Appel | ant cannot now be heard t o conpl ai n

that it isentitledto an equitable adjustnent because its business
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j udgnent was shown to be i ncorrect. As discussed above inTrionfo &
Sons, Inc. v Board of Educ. of Harford County, 41 Md. App. 103, cert.
deni ed, 284 M. 745(1979) it was held that a contractor had noright to
rely on m srepresentations regardi ng test boring data provided in

exchange for a witten rel ease, the Court observing at p. 108 t hat
“li]nstead of ignoringthe contract docunents and the terns of rel ease,
[the contractor], if it wishedto submt abidw thout conductingits
own test, could have adjusted its bid to cover the risk which any
reasonabl e bi dder woul d have known it was encountering.”

AddendumNo. 5 requiringthe subm ssion of a newbest and fi nal
cost proposal, was stated to be for the purpose of obtaining reduced
prices and required the contractorstojustify certainchangesintheir
costs. G venthe concerns about the popul ationintheregi on expressed
by M. Burden, Appellant coul d have changed ot her portions of its cost
proposal, based on afigure of 7,266 inmates to account for the risk of
a popul ati on shortfall, but Appell ant declinedto do so, because it
m ght then not be the successful offeror/vendor. As M. Burden
testified:

Q. But you coul d have i ncreased your feein
your final proposal, so as to give you a hi gher
per capitarate and, therefore, provide for the
conti ngency of the popul ation falling short of the
7,266 i nmates?

A. We coul d have al so not bid.

Q | understand.

A. I'’mnot surethat theresults woul d have
been any different. The goal was to achi eve a
w nni ng price, making the best use of all the
i nformation provided us to the State, and, you
know, t hrough sone, you know, nmat hemati cal nachi -
nation, come up with a - - an approach that
basically shifted the cost fromone place to
anot her woul dn’t have gotten you a wi nni ng pri ce.
So why bot her?
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Q Soits fair to say in preparing your
final proposal, you' re bal anci ng your assessnent
of therisks involvedinyouwnningthe bid at
t he proposed pri ce agai nst having the lowprice
and, therefore, being a successful vendor?

A. Oh, sure. That’'s the nature of the contract.

Appel | ant coul d have adjusted its final cost proposal to protect
itself against the risk of a population shortfall, but it made a
busi ness deci si on not to do so because it was concer ned about not bei ng
t he successful vendor.

Accordingly, for the foregoing reasons the appeal is denied.

Dat ed:

Robert B. Harrison |1
Board Menber

| concur:

Randol ph B. Rosencrantz
Chai r man

Certification
COVAR 21.10.01.02 Judicial Review.
A deci si on of the Appeal s Board is subject tojudicial reviewin
accordance with the provi sions of the Adm ni strative Procedure Act
governi ng cases.

Annot ated Code of MD Rule 7-203 Tinme for Filing Action.

(a) Generally. - Except as ot herw se providedinthis Rule or by
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statute, apetitionfor judicial reviewshall befiledwthin 30
days after the |l atest of:

(1) the date of the order or action of which reviewis
sought;

(2) the date the adm ni strative agency sent noti ce of the
order or actiontothe petitioner, if notice was required by
|l aw to be sent to the petitioner; or

(3) thedatethe petitioner received notice of the agency's
order or action, if notice was required by |lawto be received
by the petitioner.

(b) Petition by Other Party. - If one party files a tinely
petition, any other person may file a petition within 10 days
after the date the agency nail ed notice of thefiling of the first
petition, or withinthe periodset forthin section (a), whichever
Is later.

| certifythat the foregoingis atrue copy of the Maryl and St ate
Board of Contract Appeals decision in MSBCA 2076, appeal of PHP
Heal t hcare Corporation under DPS&CS Contract No. 96034.

Dat ed:

Mary F. Priscilla
Recor der
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