Docket Nos. MSBCA: 1988, 1989, Dat e of Decision: 10/7/9B
1990, 1991 & 1992

Appeal Type: [ ] Bid Protest [ X] Contract Claim

Procurenent ldentification: Under MIA Contract No. 90-44-11

Appel | ant / Respondent : Arundel Engi neeri ng Corporation
Mass Transit Adm nistration

Deci si on _Summary:

Board of Contract Appeals - Jurisdiction- The Board only has jurisdic-
tionover aclaimthat istinmely filed under and ot herw se neets t he
requi renments of COMAR 21. 10. 04 (Chapter 04 of COVAR 21. 10) as t hat
regul ationinplenents the statutory provisions regardi ng final agency
actionincontract clainms for construction contracts and appeal tothe
Board as set forthin Sections 15-211, 15-215, and 15-217 and 15-219 of
the State Finance and Procurenment Article.

Board of contract Appeals - Jurisdiction- The Board only has aut hority
t o conpel docunent production pursuant to the exercise of the Board’s
di scovery rul es and subpoena power (see the provisions of COVAR
21.10. 05 and COVAR 21. 10. 06) i n connection wi th an appeal over which
t he Board has jurisdiction. It has no pre-appeal jurisdictionto conpel
production of docunents. Accordingly, the Board | acks jurisdiction over
an appeal that seeks adjudi cati on of rights under the Maryl and Public
I nformati on Act (PI A) regarding requests for docunents. Judici al
enforcement of the PIAisreservedtothe Grcuit Courts under 810-623
of the State Governnent Article.




BEFORE THE
MARYLAND STATE BOARD OF CONTRACT APPEALS

In the Appeal of ARUNDEL )

ENGI NEERI NG CORPORATI ON )
)

Under MTA Contract No. 90-44-11) Docket Nos. MSBCA 1988, 1989,
) 1990, 1991 & 1992

)
)
APPEARANCE FOR APPELLANT: Henry Eigles, Esq.
Col unmbi a, M
APPEARANCE FOR RESPONDENT: Julia Paschal Davis

Assi stant Attorney Ceneral
Balti nore, MD

VEMORANDUM OPI NI ON BY CHAI RMAN HARRI SON

Respondent, Mass Transit Adm ni stration, MIA noves to dismss the
above captioned appeals on the basis of |ack of Board jurisdiction.

Prelim narily we observe that sinceits inception seventeen years
ago the Board has recogni zed, consi dered and granted notions for
sunmary di sposition?!, although not specifically provided for under the
Adm ni strative Procedure Act, because of its belief that todosois
consistent withlegislativedirectionto provide for the "informal,
expedi ti ous, and i nexpensive resol ution of appeals. . . ." Section
15- 210, Divisionll, State Finance and Procurenent Article; Seee.qg.
| nt ercounty Construction Corporation, MDOT 1036, 1 MSBCA 111 (1982);
Dasi Industries, Inc., MSBCA 1112, 1 MSBCA 149 (1983). Wiere t he Board

| acks jurisdictionthereis noreason not to di sm ss an appeal through

prelim nary process.

L The word di spositionis usedrather than judgnent because t he
Board is not a court and has no equitable power or equitable
jurisdiction.



| ssues of Board jurisdictionnay often be determ ned as a matter
of law. To the extent factual matter need be consi dered, the party
novi ng for sunmary di spositionis  requiredto denonstrate the absence
of a genuine issue of material fact. See Mercantile Club, Inc. v
Scheer, 102 Ml. App. 757 (1995). Inmakingits determ nati on of the

appropriateruling onthe notion, the Board nust exam ne t he record as

a whole, withall conflictingevidence andall legitimte inferences
rai sed by the recordresolvedinfavor of the party (inthisinstance
t he Appel | ant) agai nst whomthe notionis directed. SeeHonaker v.
WC &A N Mller Dev. Co., 285 Ml. 216 (1979); Deliav. Berkey, 41
Mi. App. 47 (1978), Affd. 287 MJ. 302 (1980). See al soCoffey v. Derby
Steel Co., 291 MJ. 241 (1981); Russo v. Ascher, 76 Md. App. 465 (1988);
Ki ng v. Bankerd, 303 Md. 98, 111 (1985). Furthernore, for purposes of

a notion for sunmary di sposition, even where the underlying facts are

undi sputed, if they are susceptible of nore than one perm ssible
factual inference, the choi ce between those i nferences shoul d not be
made, and sunmary di sposition shoul d not be granted. SeeHeat & Power
Corp. v. Air Products, 320 Ml. 584, 591 (1990); King v. Bankerd, supra,
303 Md. at 111.

As not ed above, where the Board | acks jurisdiction, thereis no

reason not to di sm ss an appeal through prelimnary process and for the
reasons that foll owwe shall dism ss the above capti oned appeal s for
| ack of jurisdictionresolving as we nust all perm ssi bl e factual
inference in Appellant’s favor.

By way of background we note that these five captioned appeal s are
part of seventeen (17) total appeals filed by Appellant.? Al seventeen

appeal s i nvol ve i n sone fashi on a cl ai mby Appel | ant Arundel for at

2 MSBCA Docket Nos. 1929, 1940 and 1957 (consol i dat ed) and
MSBCA Docket Nos. 1988, 1989, 1990, 1991, 1992, 2039, 2040, 2041, 2042,
2043, 2044, 2045, 2093 and 2094.

2



| east “$300, 000" for “financial and ti me damages” ( MSBCA Docket No.
1940, anended upward in Appellant’s Second Anmended Conplaint to
$573,986), a claimon behalf of S.Z. Schwartz and Associ ates for
engi neering fees (MSBCA Docket No. 1929) and an affirmative State claim
for I'i qui dat ed danages ( MSBCA Docket No. 1957). Additionally, the
Appellant in its appeal docketed as MSBCA Docket No. 2093 seeks
$269, 763. 53 related to “d ai m#8.” The Board has previ ously granted Re-
spondent’ s notion to di smss that portion of MSBCA Docket No. 1940 and
MSBCA Docket No. 1929 that requested that the Board direct MTAto
reduce al |l eged verbal directives towiting. This interlocutory
deci si on dat ed January 3, 1997 which is incorporated herein by re-
f erence® was appeal ed by Appel l ant to the Courts and ul ti matel y renanded
back to the Board since the Board’ s January 3, 1997 interl ocutory
deci sion did not constitute afinal order astothe appeal s and was
t hus not ripe for judicial review. Arundel Engineering Corporationv.
Mass Transit Adm nistration, No. 1408, M. Ct. of Spec. App.;
Sept enber Term 1997 unreported (May 7, 1998) Certiori Denied Ct. of
Appeal s, Pet. Docket No. 205, Sept. Term 1998 (August 28, 1998).

MSBCA Docket Nos. 1988, 1990 and 1992.

The appeal s docket ed by t he Board as MSBCA Docket Nos. 1988, 1990
and 1992 involveinter alia arequest by Appellant that the Board find

t hat (1) Respondent engaged i n i nproper economni ¢ coer ci on by t hreat en-
ing financial harmto Appellant if it exercisedits renedial rightsto
pursue the clainms process, (2) Respondent engaged in malicious
interference withthe contractual rel ati ons between Appel lant andits
subcontractors and M. Schwartz, (3) Respondent engaged intortious

conduct and deni ed Appel | ant due process and (4) Respondent fail ed and

s The deci sion al so deal s with a di scovery matter i n MSBCA
1957, which is Appellant’s appeal of the State' s assessnment of
I i qui dati on damages.



refused to changes to the contract under t he changes cl ause of the
Contract, GP-4.05. all asrelatedin its clains in MBCADocket Nos.
1929 and 1940 and the State’s assessnent of |iqui dated danmages in
MSBCA Docket No. 1957. The activity conpl ai ned of i n MSBCA Docket No.
1988, i.e. econom c coercion, malicious interference andtortious
conduct occurredin 1994 and 1995. The State asserts that the notice
of clains tothe Procurenent O ficer containedin M. Schwartz' s letter
of Cctober 18, 1995 i nvol ve cl ai ns t hat wer e known or shoul d have been
known by Appel |l ant 30 days prior to the filing of M. Schwartz’s
Oct ober 18, 1995 | etter with the Procurement Officer and t hus the
cl ai ms must be di sm ssed as untinmely. |Inresponse Appel |l ant argues
t hat GP5- 14 of the contract which provides for filing of notice of
clains for damages with the Procurenent Oficewithinathirty (30) day
period and COVAR 21. 10. 04. 02Awhich | i kewi se requires filing of a
written noticeof claimwiththe Procurement Oficer withinthirty (30)
days of when t he contractor knewor shoul d have known of such cl aim
apply toclains for “I abor, materi al s and equi pnent” and do not apply
toclains that are based upon danmages ari sing fromAppel | ant’ s al | eged
wongful adm ni stration of the contract as represented, for exanpl e, by
the al |l egati ons of econom c coercion, malicious interference and
tortious conduct.

The Board holds that it only has jurisdictionover aclai mthat
istinmely filed under COVAR 21. 10. 04. 02A as t hat regul ati on i npl ement s
t he statutory provisions regarding final agency actionin contract
clainms for construction contracts and appeal to the Board as set forth
in Sections 15-211, 15-215, and 15-217 and 15-219 of the State Fi nance
and Procurenment Article. Claimis broadly defined under COVAR
21.10.04.01B(1) to nmean a conpl ai nt by a contractor or by a procurenent
agency relatingtoacontract. Appellant’s allegations of econom c

coercion, fraudulent enter-prise, various tortious activities and



m sconduct and deni al of due process as set forthinthe captioned
appeals all, if true potentially constitute a breach of contract gi ving
risetoacontract claimrelatingtothe contract, i.e., aconpl aint

relating tothe contract governed by COVAR 21. 10. 04. 02. Furt hernore,

COVAR 21.10.04.02 is binding onthis Board and its provi sions nust be
satisfied in order for this Board to have jurisdiction.* COVAR
21.10.04.02A requires the filing of a witten notice of a claim
relatingtoacontract with the appropriate Procurenent Oficer within
thirty (30) days after the basis for the clai mis known or shoul d have
been known. COVAR 21.10.04. 02Crequires dism ssal of a clai mnot

filedwithinthirty (30) days after the basis for the claimis known or

shoul d have been known. Because an untinely claimis requiredto be
di sm ssed, the Board | acks jurisdiction to hear it.

Resolving all inferences in Appellant’s favor we fi nd Appel | ant
admts (through its various assertions in the pleadings in these
appeal s that it does not havetofiletinely witten notice of clains
anditsfailuretoidentify any suchtinmely witten notice of clai ns)
that it didnot tinelyfilewittenclainsrelatedtoits allegations
of econom c coercion, malicious interference and tortious conduct
withinthirty (30) days of the date it knewor shoul d have known of
such activity and t he i npact thereof as required by COVAR 21. 10. 04. 02A.
Thus, the appeal related to such cl ai ms and docket ed as MSBCA Docket
No. 1988 is dism ssed with prejudice.

Cl ai ms al | egi ng vari ous breaches of contract for all eged agency

m sconduct in admni steringthe contract as set forthinM. Schwartz’'s

4 The various cited provisions of COVAR 21.10.04 are
regul ati ons pronul gat ed by t he Board of Public Wrks (BPW pursuant to
statutory directive inthe General Procurenent Law. For a general
di scussion of the scope of the authority of the BPWto issue
procurenent regul ati ons seeMaryland State Police v. Warwi ck, 330 M.
474 (1993) at pp. 480-482.




| etters of October 25, 1995, Cctober 30, 1995 and March 20, 1996, were
not tinely filed. Agency deni al of these clains, which cl ai ns i nvol vi ng
al | eged m sconduct in contract adm nistrationwe findwere not tinely
filed, formthe basis for portions of Appellant’s appeal s i n MSBCA Nos.
1990 and 1992. Appellant assertsthat it isnot requiredtofiletinely
witten clainms. For the same reasons as di scussed above regardi ng t he
di sm ssal of MSBCA Docket NO. 1988, the Board al so dism sses with
prej udi ce porti ons of MSBCA Docket Nos. 1990 and 1992 t hat deal with
al | egati ons of agency m sconduct in contract adm nistration.

The Board al so di sm sses with prejudice that portion of MSBCA
Docket No. 1992 t hat chal | enges Respondent’ s fail ure to nake docunents
avai | abl e under the Maryl and Public Information Act (PIA). This Board
has di scovery jurisdiction under the Genera COVAR after an appeal over
which it has jurisdictionhas beenfiled. The Board has no pre-appeal
di scovery jurisdiction, nor does the Board have any jurisdictionto
judicially enforce the provisions of the Pl A Judicial enforcenent of
the PIAisreservedtothe Circuit Courts. See810-623 of the State
Governnment Article.

The Board al so di sm sses t he remai ni ng of Docket No. MSBCA 1990
that dealt with the application of changes cl ause of the Contract, GP
4-05. Appellant asserts in MSBCA Docket NO. 1990 that it filed an
appeal with the Board on Novenber 27, 1996 because t he Procur ement
Of ficer had not rendered a fi nal deci sionw thin 180 days on Appel -
| ant’ s Request No. 10 (Cl ai mNo. 10) as set forthin M. Schwartz’s
|l etter of October 25, 1995. Resolving all inferences in favor of
Appel I ant, the Board fi nds t hat Request No. 10 (Cl ai mNo. 10) consti -
tutes a request for the opinion of the Procurenment O ficer regarding
whet her certain occurrences constitute a change under the Changes
Cl ause of the Contract, GP 4-05.

It | acks equitabl e powers and only has such speci fic power and



authority as specifically conferred by statute. SeeDriggs Corporation,
MSBCA 1262, 2 MSBCA 11121(1986) and cases cited at p. 4. The Board does
not have the authority or jurisdictiontoissue a declaratory judgenent

incontract di spute appeal s absent atinmely claimneeting all the
requi rements of COMAR 21. 10. 04. This includes the requirenent set

forth in COVMR 21.10. 04. 02B that a cl ai mi ncl ude t he ampbunt of the
claim i.e. cost quantification. W also observethat if the Board
were to exercise authority akin to decl aratory judgenent power and only
deci de, as request ed by Appel | ant, whet her t he changes cl ause appl i es
tothe facts al l eged, the Courts woul d remand the matter to t he Board
for failure to issue a final decision that includes resol ution of

damages. SeeDriggs Corporationv. Maryland Avi ati on Adm nistrati on,

348 Md. 389 (1998). Appellant has al | eged no speci fic damages i n MSBCA
Docket No. 1990, and therefore the jurisdictional threshold set out in
COMAR 21.10. 04. 02B has not been net. COVAR 21.10.04.02Crequires
di sm ssal of such aclaim Accordingly, Appellant’s appeal in MSBCA

Docket No. 1990 nust be dism ssed with prejudice.

MSBCA Docket Nos. 1989 and 1991
As i ndi cat ed above t he Board does not have jurisdictionto enforce

the PIA. Judicial enforcenent of the PIAisreservedtothe Circuit
Courts by statute. The Board does not have juri sdi ction under the Pl A
t o conpel production of docunents. The Board only has such authority to
conpel docunent production pursuant tothe exercise of the Board's
di scovery rul es and subpoena power (See the provisions of COVAR
21.10. 05 and COVAR 21. 10. 06) i n connectionw th an appeal over which
t he Board has jurisdiction. It has no pre-appeal jurisdictionto
conpel production of docunments nor otherwi seto direct howcontracts
bet ween the private and public sectors are to be adm ni stered.
Accordi ngly, the Board | acks jurisdictionover an appeal that seeks

adj udi cati on of rights under the PIAarising out of the MTA' s response



toM. Schwartz’s | etters of Cctober 25 and 30, 1995 regardi ng requests
for docunents contained therein. Therefore, Appellant’s appealsin
MSBCA Docket Nos. 1989 and 1991 are dism ssed with prejudice.

VWherefore, it is this day of October, 1998, ORDERED t hat
Appel l ant’ s appeal s i n MSBCA Docket Nos. 1988, 1989, 1990, 1991 and
1992 are dism ssed with prejudice.

Dat ed:

Robert B. Harrison |1
Chai r man

| concur:

Candi da S. Steel
Board Member

Randol ph B. Rosencrantz
Board Menber

Certification
COVAR 21.10.01.02 Judicial Review.

A deci si on of the Appeal s Board i s subject tojudicial reviewin
accordance with the provi sions of the Adm nistrative Procedure Act
governi ng cases.

Annot at ed Code of MD Rule 7-203 Time for Filing Action.
(a) Generally. - Except as otherwi se providedinthis Rul e or by

statute, apetitionfor judicial reviewshall befiledwthin 30
days after the | atest of:



(1) the date of the order or action of which reviewis
sought ;

(2) the date the adm ni strative agency sent notice of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) thedatethe petitioner received notice of the agency's
order or action, if notice was required by |law to be
recei ved by the petitioner.

(b) Petition by Other Party. - If one party files a tinmely
petition, any other personmay file a petitionw thin 10 days
after the date the agency nmail ed notice of thefiling of the first
petition, or withinthe period set forthin section (a), whi chever
is later.

| certify that the foregoingis atrue copy of the Maryland State
Boar d of Contract Appeal s deci sionin MSBCA 1988, 1989, 1990, 1991 &
1992, Appeal of Arundel Corporation under MIA Contract No. MIA-90- 44-

Mary F. Priscilla
Recor der



