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VEMORANDUM OPI NI ON BY CHAI RMAN HARRI SON ON RESPONDENT’ S MOTI ON
TO PARTIALLY DI SM SS MSBCA 1929 AND FULLY DI SM SS MSBCA 1940

Respondent, Mass Transit Adm nistration, (MIA) npves to
dism ss a portion of MSBCA 1929 and all of MSBCA 1940 in the
above consolidated appeals arising out of a contract for
construction as defined in COMAR 21.01.02.01(23) and involving
the rehabilitation of the Rogers Avenue Metro Station in
Baltinore City. For the reasons that foll ow we shall grant the
notion in part and deny the notion in part.

Prelimnarily we observe that since its inception fifteen
years ago the Board has recognized, considered and granted
notions for sunmary disposition!, although not specifically
provi ded for under the Adm nistrative Procedure Act, because of
its belief that to do so is consistent with legislative direc-

tion to provide for the "informal, expeditious, and i nexpensive

resolution of appeals . . . ." Section 15-210, Division II,
State Finance and Procurenent Article; See, e.g., Intercounty
! The word di spositionis usedrather than judgnent because t he

Board is not a court and has no equitable powers or equitable
jurisdiction.



Construction Corporation, MDOT 1036, 1 MSBCA 11 (1982); Dasi
| ndustries, Inc., MSBCA 1112, 1 MSBCA 149 (1983).
In all instances the | egal standards the Board will apply

to determ ne the appropriateness of summary di sposition remain
the sanme. The party noving for summary disposition is required
to denonstrate the absence of a genuine issue of material fact.
See Mercantile Club, Inc. v. Scheer, 102 M. App. 757 (1995).
In making its determ nation of the appropriate ruling on the

notion, the Board nust exam ne the record as a whole, with all
conflicting evidence and all legitimte inferences rai sed by the
evi dence resolved in favor of the party (in this instance the

Appel | ant) agai nst whomthe notion is directed. See Honaker v.
WC & AN Mller Dev. Co., 285 M. 216 (1979); Delia v.
Berkey, 41 Md. App. 47 (1978), Affd. 287 M. 302 (1980).

The purpose of sunmary di spositionis not to resolve factual

di sputes nor to determne credibility, but to decide whether
there is a dispute over material facts which nust be resol ved by
the Board as trier of fact. Coffey v. Derby Steel Co., 291 M.
241 (1981); Russo v. Ascher, 76 Ml. App. 465 (1988); King v.
Bankerd, 303 wMd. 98, 111 (1985). Therefore, summary di sposition
is not appropriate if a general issue of material fact is in

di sput e. Furt hernore, for purposes of a motion for summary
di sposition, even where the underlying facts are undi sputed, if
they are susceptible of nore than one perm ssible factual in-
ference, the choice between those i nferences should not be nade,
and sunmary di sposition should not be granted. See Heat & Power
Corp. v. Air Products, 320 Md. 584, 591 (1990); King v. Bankerd,
supra, 303 Md. at 111.

A.  MSBCA 1929
Appellant’s Conplaint in MSBCA No. 1929 consists of two

counts. In Count |, Appellant argues that the final decision
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i ssued by the Procurenent O ficer on October 25, 1995 shoul d be
reversed or vacated because it responded to a claim that
Appel | ant had not subm tted. Accordi ng to Appell ant the Procure-
ment OfFficer was asked to rule on MTA's failure as a matter of
contract adm nistration to set forth in witing its position
regarding the engineering fees asserted to be due to S. Z
Schwartz & Associates, Inc. for services allegedly rendered to
Appellant that at |least in part, benefitted the Contract per-
f or mance. Appel  ant conpl ains that instead, the Procurenent
Officer addressed the recoverability of those fees.

The Procurement Officer’s final decision of October 25, 1995
responded to an Oct ober 18, 1995 letter submtted to MIA by S. Z.
Schwartz & Associates, Inc. on behalf of Appellant which was
stated to be on the foll ow ng:

SUBJECT: Request for Final Decision of the

Procurement O ficer.
MIA's verbal denial of the allowability of

this firms f ees for pr of essi onal
Engi neering services rendered in connection
with the subject contract, coupled wth
MIA's refusal to reduce any of its positions
to witing.
The above reference fromthe S.Z Schwartz & Associ ates,
Inc. letter of October 18, 1995 thus identifies two topics for
consi deration by the Procurenment Officer. 1) MIA s ver bal
deni al of Appellant’s claim for engineering services; and 2)
MIA's alleged refusal to set forth that denial in witing.
The sane two topics are identified on page 10 of the COct ober
18, 1995 letter, which requests that a final decision be
rendered "on each of the follow ng aspects.” These "aspects"”
were MIA's verbal refusal to accept responsibility for Appel-

| ant’ s engineering costs, and to process for paynent Appell ant



change proposal s which i ncluded said costs (itenms a and b); and,
the refusal of MTAto set forth its position on these matters in
witing (items ¢ and d).

In response to the S.Z. Schwartz & Associates, Inc. letter
of October 18, 1995, the Procurement Officer issued a final
deci sion dated October 25, 1995 which is the subject of this
appeal . As requested by Appellant, the final decision addressed
MIA's verbal refusal (denial) to acknow edge responsibility for
Appel | ant’ s engi neering fees. The Procurenent O ficer found t hat
the engineering fees which Appellant sought to recover were
clainms for consultant costs which the Procurement O ficer found
as a matter of |aw were not recoverable. Since this Procurenment
O ficer’'s October 25, 1995 decision responded to a matter which
the contractor presented to the Procurenent O ficer for resol u-
tion, the Board has jurisdiction to hear the matter on appeal,
and to adjudi cate whether or not the
engi neering costs incurred by Appellant are recoverabl e as part
of an equitabl e adjustnment.?

Al t hough the October 25, 1995 final decision addressed
Appel l ant’ s request for a final decision on MTA's refusal to pay
engi neering costs, the Procurement O ficer did not address the
request for a final decision on MIA's alleged failure during

contract admnistration to express its position on this issue in

2 Respondent agrees the Board has jurisdictionto hear this
matter of Appellant’ sentitl enent to engineeringfees. Appellant,
however, argues that the Cctober 18, 1995 | etter is not aclaimfor the
engi neeri ng fees thensel ves and thus the Board | acks juris-dictionto
hear any claim for engineering fees. The Board finds that its
jurisdiction has been properly i nvoked concerni ng Appel | ant’ s cl ai mfor
engi neering fees as clearly set forthinthe S.Z. Schwartz & Associ -
ates, Inc. letter of October 18, 1995. This October 18, 1995 | etter
speaks for itself and is incorporated herein by reference.
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writing. MIA thus argues that this Board | acks jurisdiction to
consider the failure to express a position in witing issue

since there is no final agency decision thereon. MTA ar gues
t hat pursuant to COMAR 21.10.04.04E(1), the Procurenment O ficer
had 180 days to respond to this request, or until April, 1996.

Thus, according to MIA, the Procurenment O ficer’s failure to
reach a decision by April, 1996 is deenmed a denial which,
pursuant to COVAR 21.10.04.04E(2), may be appeal ed by Appel | ant
but which to date has not been appeal ed.® The notice of appeal
filed by S.Z. Schwartz & Associ ates, Inc. on behalf of Appell ant
on Novenber 23, 1995 from the Procurement Ofificer’s final
deci si on of October 25, 1995 did not serve that purpose because,
at that tinme, the 180 day period had not yet expired. Until
Appellant files a notice of appeal challenging the Procurenent
Oficer's failure to render a decision on MIA's all eged failure
to express its position regarding engineering fees in witing,
we agree that this Board has no jurisdiction to consider that
claim

Appel  ant, however, asserts that the 14th Anendnent to the
U.S. Constitution and the Maryland Constitution require the
Board to hear the issue of whether verbal directives are |egal

and whether the alleged failure to put such in witing is |egal

s MTA ar gues on the nerits that no provision of Maryl and’ s
CGeneral Procurenent Law, or of Contract No. MIA-90-44-11 (to i ncl ude
t he federal grant agreenents i ncorporated therein), obli-gated MTAto
confirminwitingits verbal comruni cations rejecting Appellant’s
fees. MIA asserts that under the General Provisions of the Contract
(GP-4.405, "Differing Site Conditions," G>-4.06, "Changes;" GP-5. 14,
"Clainms;" GP-5.15, "Disputes;"” GP-9.01, "Scope of Paynent") the
obligation of setting forth positions in witing falls upon the
contractor, not the owner.



from a deprivation of a property or liberty interest perspec-
tive.

The Board agrees that it has jurisdiction to hear and deter-
mne a constitutional issue in the exercise of its statutory
duty to resolve disputes under 815-211(a), Division Il, State
Fi nance and Procurenment Article(SF). See, for exanmple, Titan
G oup, Inc., MSBCA 1135, 1 MSBCA 163(1983) at pp 6-8 (Contract
Di spute); Rainbow Interior Landscapers, MSBCA 1231, 1 MSBCA
1102(1985) (Bid Protest).

However, the Board believes that the adm nistrative clains
process as set forth in SF 815-219 & 815-220 that is the thres-

hold to exercise of Board jurisdiction satisfies the 14th

Amendment and Maryland Constitution relative to providing an
effective adm nistrative remedial forum (which is subject to
judicial review) to address and redress any alleged liberty or
property interest deprivation that may be involved in a State
procurenment dispute. The Board also believes that this ad-
m nistrative process nust be foll owed. Appellant maintains that
it is not required to follow the mandatory clains process set
forth in SF 815-219 and COVAR 21. 10. 04 because the all eged wrong
and the nature of the relief sought involves a liberty or
property interest under the 14th Amendnment and the Maryl and
Constitution. The Board, as noted, disagrees because it finds
(1) the admnistrative clainm process (which is subject to
judicial review) to be adequate to protect the liberty and
property interest that private and corporate citizens have in
State procurenent, and (2) it finds such adm nistrative clains
process must be invoked as a condition to this Board’ s exercise
of jurisdiction. Thus we reject Appellant’s argunment calling for
Board jurisdiction based on constitutional grounds.

We al so decline to accept jurisdiction for a nore fundanen-
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tal reason. Appellant asks this Board to direct that a State
agency put certain matters in witing upon the agency’s refusal
to do so. The Board lacks jurisdiction to grant such relief.
The Board has jurisdiction only to resolve disputes. It |acks
jurisdiction to direct an agency in mtters of contract
adm ni stration.

Lacking jurisdictionto grant suchrelief we woul d therefore
dismss on its nerits that portion of MSBCA 1929 that requests
the Board to require MITA to reduce all eged verbal directives to
wit-ing. W shall proceed, however, to adjudicate Appellant’s
entitlenment to engi neering costs.

B. MSBCA 1940

By letter dated October 13, 1995, S.Z. Schwartz & Associ -
ates, Inc. submtted on behalf of Appellant a request for a
final decision of the Procurenent Officer on two issues. The
first was as follows:

MIA's long-term policy and practice of
failing and refusing to confirmits numerous
ver bal change directives in witing, despite
the Contractor’s express request that it do
so, and despite MIA's previous express
comm tnment to conply.

The l etter al so asserted as another rel ated i ssue that MIA' s
failure to confirm verbal directives in witing "severely
damaged"

Appellant, but failed to specify in this letter the nature
and/ or amount of the danmages incurred. However, this letter
referred to other letters that allegedly specified the damages
incurred or anticipated to be incurred. The Procurenment O ficer
i ssued a final decision on Decenmber 26, 1995. The final deci sion
deni ed that MIA had the "long-termpolicy" alleged by Appellant;

denied that MIA was legally obligated to confirm its verba
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directives in witing; and denied for | ack of substantiation any
claim for damages.

Appellant’s claimin MSBCA 1940 that MIA failed to confirm
verbal directives in witing is closely akin to its claimin
MSBCA 1929 that MIA failed to reduce to witing its verbal
position regardi ng engi neering fees. For the sanme reasons that
apply to MSBCA 1929, that portion of MSBCA 1940 that requests
the Board to direct MIA to reduce alleged verbal directives to
writing is dism ssed.

W will not dismss that portion of MSBCA 1940 that may
constitute a claimfor damages, because resolving all inferences
in favor of Appellant we find that the October 13, 1995 letter
may constitute a claimfor damages resulting fromalleged extra
work arising out of the alleged oral directives.

Appel lant’s prayer for relief in its conplaint before the
Board seeks from MIA paynent of at |east "$300,000" for "finan-
cial and tinme damages" allegedly resulting fromthe policy of
not reducing verbal field directives to witing. However, we
cannot determ ne fromthe record whether or not any claimfor
costs incurred by Appellant due to verbal field directives has
ever been submtted by Appellant to the Procurement Officer for
final decision, nor whether Appellant has or has not submtted
to the Procurenent O ficer any facts which would form a nexus
between the challenged policy and the alleged incurrence of
"financial and time danages.” Since these actions necessary to
Board jurisdiction have not on this record been shown not to
have occurred, the Board will not dism ss the appeal.

Accordingly, MSBCA No. 1929 isto belimted to adjudicating
Appellant’s entitlenment to engineering costs. Appellant’s claim
regarding MITA's failure to set forth its positionin witing is
di sm ssed. That portion only of MSBCA 1940 which chall enges
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MIA' s all eged refusal to confirmverbal directives inwitingis
di sm ssed. MSBCA 1940 is to be limted to determ ning Appel -
lant’s entitlement to an equitabl e adjustnent for "financial and
time damages."” So Ordered this day of January, 1997.

Dat ed:

Robert B. Harrison |1
Chai r man

| concur:

Candi da S. Steel
Board Menber

Randol ph B. Rosencrantz
Board Menber

Certification

COMAR 21.10.01.02 Judicial Review.

A decision of the Appeals Board is subject to judicial
review in accordance with the provisions of the Adm nistrative
Procedure Act governing cases.

Annot at ed Code of MD Rule 7-203 Tinme for Filing Action.

(a) CGenerally. - Except as otherwi se provided in this Rule

or by statute, a petition for judicial review shall be
filed within 30 days after the |atest of:

(1) the date of the order or action of which review
is sought;

(2) the date the adm nistrative agency sent notice of
the order or action to the petitioner, if notice was



required by law to be sent to the petitioner; or

(3) the date the petitioner received notice of the
agency's order or action, if notice was required by
|aw to be received by the petitioner.

(b) Petition by Other Party. - If one party files atinely
petition, any other person may file a petition within 10
days after the date the agency mmiled notice of the filing
of the first petition, or within the period set forth in
section (a), whichever is later.

* *

| certify that the foregoing is a true copy of the Maryl and
State Board of Contract Appeals Menorandum Opi ni on on Respon-
dent’s Mdtion to Partially Dismss MSBCA 1929 and Fully Dism ss
MSBCA 1940 in MSBCA Docket Nos. 1929, 1940 & 1957, appeal of
Arundel Engi neeri ng Corporation under Contract No. MIA-90-44-11.

Dat ed:

Mary F. Priscilla
Recor der
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